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VOICES FROM THE DEAD 


“The wheels of Fate will some day compel the 
English to give up their Indian Empire.’’—Tagore in 
April, 1941. 


‘A time not very remote will arrive when England 
will, on sound principles of policy, wish to relinquish the 
domination which she thas gradually assumed over this 
country (India)."-—Lord Hastings, Governor-General, 
1813-1822, (not to be confused with Warren Hastings), in 
1818. 


**We cannot expect to hold India for ever. Let, us so 
conduct ourselves as, when the connection ceases, it may 
do so not with convulsions but with mutual esteem and 
affection, and England may then have a noble ally, 
enlightened and brought into the scale of nations under 
her guidance and fostering care.’”°-—Sir Henry Lawrence in 
1844, 


PREFACE 


Our Constitution like ordinary parliamentary legisla- 
tion is being adopted in three readings, as it were. The 
first reading was understood when the Constituent Assembly 
itself was formed for the purpose of constitution-making. 
At the second (as a matter of fact the first) reading 
general principles, initiated mostly by Committees 
and Sub-Committees, were discussed and _ debated. 
Nearly all of them have _ been accepted, with 
amendments where necessary; only discussion on 
certain subjects like Citizenship, Amendment of the 
Constitution and Distribution of Legislative Powers has 
been held over. ‘At the third reading the draft Constitu- 
tion will be taken up and discussed clause by clause. The 
general principles will be retained and mainly details of lan- 
guage, decided. This book attempts at describing and 
explaining those general principles with critical review 
where necessary. 


Many important constitutions have gone before such 
as the English, the French and the American. We have in 
India also a well-drafted document in the Government of 
India Act, 1985. Our Constitution has not been free from 
their influence altogether. Indeed, it would have been un- 
natural if it were conceived in a vacuum. So wherever 
possible, provisions of our Constitution have been com- 
pared and contrasted with those of its predecessors at home 
and abroad. Of course, with the limited materials pub- 
lished so far about the new Constitution it has not been 
possible to do full justice to every subject. A chapter on 
Indian States has been included since they are now part of 
India and nearly all of them have acceded to our Union. 
Following foreign authors, a chapter on Political Parties 
has also been added as they are the backbone of a 
democratic government. 


vl PREFACE 


Formerly study of the Constitution in India was 
generally confined to students and legislators who read it 
under force of necessity. Our new Constitution embodies 
the spirit of Independence’ and may be described after 
Pandit Nehru as ‘something more than a resolution,’ as ‘a 
declaration, a firm resolve, a pledge, an undertaking 
and for all of us a dedication.’ I will consider 
my purpose served if the book transgresses’ the 
limits of Universities and Assembly Halls, and rouses the 
interest of the general reader. 


Before I close, I must take this opportunity of 
acknowledging with thanks my debt to Shri Dharam Yash 
Dev, Director of Publicity, the Constituent Assembly of 
India, for providing me with valuable Reports of the 
‘Assembly, to Shri S. N. Chakrabartty, Special Officer, Paper 
Control, Government of West Bengal, for the necessary per- 
mission to publish the book, to my friend Shri Prasanta 
Kumar Sinha of Bengal Paper Mills Co. Ltd., for making 
available the requisite paper and to the Executive Com- 
mittee of the Bantra Public Library, Howrah, for placing 
all relevant books at my disposal. 


MRITYUNJOY BANERJEE 


3, Laxminarain Chakrabartty Lane, 
Howrah, the 9th December, 1947. 
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CHAPTER I 
CONSTITUTIONAL DEVELOPMENT 


‘A woman falsely claimed a child to be her own against the 
claims of the real mother. They approached the local Kazi for 
justice. The Kazi proposed a vivisection of the child’s body so 
that both the claimants might be satisfied. The false clarmant 
readily agrecd, but the real mother shuddered at the proposal.’ 


THE CABINET MISSION AND ITS PROPOSALS 


THE Cabinet Mission arrived in India on March 28, 1946. 
Events had marched at rapid strides in the meantime. 
The Quit India Resolution of the A.I.C.C. and the spon- 
taneous mass rising as a sequel to the arrest of leaders 
had shown the extent of political consciousness that had 
been roused among the people. In 1948, Bengal had wit- 
nessed the most terrible famine ever known in the history 
of civilised nations. More than a million people lost their 
lives. The War had ended in Allied Victory with the 
balance of power turned somewhat in favour of the 
U.S.S.R. There was the growing Soviet menace to India. 
Netaji’s I.N.A. soldiers had been brought back to India 
and their trials, which ended mostly in  acquittals, 
attracted the keenest interest of the younger generation 
and kindled their emotions and sentiments. Great Britain 
had undergone a bloodless revolution in the coming into 
power of the Labour Party with a thumping majority. 
Persons who were once the severest critics of the Conser- 
vatives’ India policy were themselves holding the power 
to decide the destiny of India. The Opposition was being 
led by the same Mr. Churchill who once declared ‘‘T shall 
not be the first Minister of His Majesty’s Government 
to preside over the liquidation of the British Empire.” 
A Parliamentary Delegation, consisting of. two peers, five 
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laborites, one liberal and two conservatives had visited 
India in a private capacity on a fact-finding mission and 
its leader had declared, ‘‘We must quit India quickly or 
we shall be kicked out.’’? Prof. Laski had prophesied that 
unless Britain settled with India, it might be too late in 
the coming summer. 

In this background, the Cabinet Mission came to 
India ‘‘with the intention of helping her to attain her 
freedom as speedily and fully as possible.’’? The Mission 
met representatives of different parties and interests, and 
held a Tripartite Conference with representatives of the 
Congress and the League in order to arrive at a solution 
acceptable to all sides. The Conference failed to arrive at 
an agreed solution. Mr. Jinnah sent a memorandum 
embodying the minimum demands of the Muslim League. 
The Congress also sent a memorandum embodying certain 
points as a basis for agreement. According to the 
Mission, ‘*both parties were prepared to make considerable 
concessions in order to try and reach a settlement but it 
ultimately proved impossible to close the remainder of the 
gap between the parties’’. ‘‘The object of the Cabinet 
Mission’’, as explained by Sir Stafford Cripps in the House 
of Commons on December 12, 1946, “‘was to find means 
whereby they could balance the desire of the Congress for 
a strong federation on the one hand with the Muslim 
League’s desire for autonomy on the other.’? So the 
Mission recommended the nature of a solution which in its 
view would be “‘just to the essential claims of all parties 
and would at the same time be most likely to bring about 
a stable and practicable form of constitution for All- 
India.”’ 

The Cabinet Mission recommended that the constitu- 
tion should take the following basic form :— 

(1) There should be a Union of India, embracing 
both British India and the States, which 


‘ From the statement of Mr. Attlee, the British Prime Minister, 
made in the House of Commons on March 15, 1946. 


‘ 
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should deal with these subjects: Foreign 
Affairs, Defence and Communications; and 
should have the powers necessary to raise the 
finance required for the purpose; 

(2) The Union should have an Executive and a 
Legislature constituted from British Indian 
and States representatives. Any question rais- 
ing a major communal issue in the Legislature 
should require for its decision a majority of 
the representatives present and voting of each 
of the two major communities as well as a 
majority of all the members present and 
voting ; 

(3) All subjects other than the Union subjects and 
all residuary powers should vest in the pro- 
vinces ; . 

(4) The States will retain all subjects and powers 
other than those ceded to the Union; 

(5) Provinces should be free to form Groups with 
executives and legislatures, and each Group 
could determine the provincial subjects to be 
taken in common ; 

(6) The constitutions of the- Union and of the 
Group should contain a provision whereby 
any province could, by a majority vote of its 
Legislative Assembly, call for a reconsideration 
of the terms of the constitution after an initial 
period of ten years and at ten-yearly intervals 
thereafter. 


These are the broad principles on which the future con- 


stitution should be framed. Within the limits of these 
basic principles, the Union constitution should be framed 
by a Constituent Assembly, which will be formed by the 
following method :— 


(a) Each province will be allotted a total number 
of seats proportional to its population, rough- 
ly in the ratio of one to a million, as the 
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nearest substitute for representation by adult 
suffrage ; 

(b) These seats will be distributed in each province 
among the three communities, Muslim, Sikh 
and General, in proportion to their popula- 
tions ; ; 

(c) The representatives of each community in a 
province shall be chosen by the members of 
that community in its Legislative Assembly. 
In other words, election to the constitution- 
making hody shall be indirect and by the 
method of Separate Electorate, and _ shall 
exclude the Upper Houses, where they exist; 

(d) The Indian States will be allotted seats on a 
similar basis, not exceeding 93, and the 
method of selecting representatives will be 
decided by consultation, for which the States 
will be represented by a Negotiating Com- 
mittee. 


For the purposes of Grouping, the provinces of Madras, 
Bombay, U.P., Bihar, C.P. and Orissa shall comprise 
Section A; provinces of the Punjab, N.W.F.P. and Sind, 
Section B; and the provinces of Bengal and Assam, 
Section C. The provincial representatives shall divide up 
into Sections to settle the provincial constitutions for the 
provinces included in each of them, and to decide whether 
any Group constitution shall be set up for those provinces 
and if so, with what provincial subjects the Group should 
deal. After the first general election under the new con- 
stitution, any province may come out of the Group 
in which it has been placed if its new legislature so 
decides. 


The Union Constituent Assembly shall set up an 
Advisory Committee which will report to it upon the list 
of Fundamental Rights, the clauses for the protection of 
minorities and a scheme for the administration of tribal 
and excluded areas, and advise whether these rights should 
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be incorporated in the provincial, Group or Union 
constitution. In this Assembly resolutions, varying any 
of the basic principles enunciated before or raising 
any major communal issue, shall require a majority of the 
representatives present and voting of each of the two 
major communities. The Chairman of the Constituent 
Assembly shall decide which of the resolutions raise major 
communal issue and shall, -if so requested by a majority 
of the representatives of either of the major communities, 
consult the Federal Court before giving his decision. 


This is the long-period arrangement for the setting 
up of the constitution-making machinery, but while 
constitution-making proceeds, the administration of India 
shall be carried on by an Interim Government, in which 
all the portfolios, including that of War Member, will be 
held by Indian leaders, having the support of major poli- 
tical parties and full confidence of the people. 


The plan was further clarified by the Cabinet Delega- 
tion and the Viceroy in a statement on May 25, which 
laid down in the main the following points —. 


(1) Once the Constituent Assembly is formed and 
is working on this basis, there is no intention 
of interfering with its discretion or question- 
ing its labours; 

(2) The interpretation put by the Congress resolu- 
tion on Para 15, conveying the basic principles, 
to the effect that the provinces can in the 
first instance make the choice whether or not 
to belong to the Section in which they are 
placed does not accord with the Delegation’s 
intentions. Grouping of the provinces is an 
essential feature of the scheme and ean only 
be modified by agreement between the 
parties ; 

(8) The Interim Government cannot be made legally 
responsible to the present Central Legislature 
but its members individually or by common 
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consent may resign on a vote of no-confidence 
passed by that Legislature ; 


(4) There is no intention of keeping British troops 
in India against the wishes of an independent 
India under the new constitution. 


The Muslim League Council accepted the plan, adding 
that they would keep in view the opportunity and right of 
secession of provinces or Groups from the Union which 
have been provided in the plan by implication. The Indian 
States accepted it and proposed to set up the States 
Negotiating Committee. The Panthic Conference of the 
Sikhs decided to reject and fight the plan as it left the 
Sikhs under the possibility of a permanent domination by 
the Muslim majority. A resolution was passed in the 
Assam Legislature making it mandatory for the members 
of the Constituent Assembly from Assam to vote against 
Grouping. The Congress Working Committee in a resolu- 
tion which was ratified by the A.I.C.C. pointed out some 
defects of the plan, and though its provisions fell short 
of the objectives of the Congress, they decided to enter 
the proposed Constituent Assembly for framing the con- 
stitution of a free, united and democratic India. The 
Committee felt as well that taking the proposals as a 
whole, there was sufficient scope for enlarging and 
strengthening the central authority, and for fully ensuring 
the right of a province to act according to its choice in 
regard to Grouping. Pandit Nehru, the then Congress 
President, declared ‘‘Congress agreed to go into the 
Constituent Assembly, we agreed to nothing else.’’ Maulana 
Azad in his speech before the A.I.C.C. said that the 
provinces should be free to decide whether they wish to 
join a particular group or not. He was confident that. the 
interpretation put by the Congress on the Grouping 
clause was correct. This was repeated by Sardar Patel 
who observed that no province could be compelled to 
join any Group against its own wishes. The Secretary of 
the Muslim League replied ‘‘It is suicide now to enter 
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the Constituent Assembly ; Congress has accepted nothing.”’ 
The Muslim League subsequently. rescinded its previous 
decision and rejected the Cabinet Mission plan, emphasising 
that the Pakistan demand was the only course left open. 
The Congress Working Committee subsequently declared 
in Wardha that the Congress had accepted the state paper 
of May 16 in its entirety. But Mr. Jinnah’s comment on 
the resolution was ‘‘it takes us nowhere.”’ 


H. M. G.’S STATEMENT OF DECEMBER 6, 1946 


The anomalous position thus created was attempted 
to be solved by a conference of Indian leaders in London, 
but the London talks failed to produce any agreement. So 
His Majesty’s Government issued a_ statement on 
December 6, 1946, with a view to secure the participation 
and co-operation of all parties in the Constituent Assembly. 
The main points in the statement are as follows :— 


(1) With regard to the interpretation of Paragraph 
19, Sub-paras (5) and (8), of the Mission 
plan relating to meetings in Sections, the 
decision of the Sections should, in the absence 
of an agreement to the contrary, be taken by 
a simple majority vote of the representatives 
in the Sections; 

(2) The Congress have asserted that the true mean- 
ing of the statement of May 16, read as a 
whole, is that the provinces have the right to 
decide both as to Grouping and as to their 
own constitutions. This view is different from 
what the Cabinet Mission meant and intended ; 

(3) That part of the statement which relates to 
meetings in Sections, as interpreted ahove, 
must be considered an essential part of the 
scheme of May 16. It should, therefore, be 
accepted by all parties; 

(4) Other questions of interpretation of the plan 
that might arise in future muy, in the interests 
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of uniformity of procedure, be referred by 
either side'to the Federal Court for decision, 
which decision shall be binding on both sides ; 

(5) Should the constitution come to be framed by a 
Constituent Assembly in which a large section 
of the Indian population had not _ been 
represented, H.M.G. could not contemplate 
forcing such a constitution upon any unwilling 
parts of the country. 


Lord Pethick-Lawrence subsequently made it quite clear 
in course of the debates in the House of Lords that ‘His 
Majesty’s Government stand by their interpretation of the 
statement of May 16 (as set out above) and they will by 
no means depart from it even if the Federal Court should 
be appealed to.”’ 


The Congress Working Committee in a_ statement 
argued that the statement of Dec. 6, 1946, as well as other 
statements made subsequently in Parliament, though made 
by way of interpretation and elucidation, were clearly 
additions to and variations of the Cabinet Mission plan. 
That plan laid down in Paragraph 15 as basic principles 
of the constitution that ‘‘there should be a Union of India,” 
*‘all subjects other than Union subjects and all residuary 
powers should vest in the provinces,’’ and that **provinces 
should be free to form Groups.*’? Paragraph 19 laid down, 
inter alia, the procedure for Sections to meet, for decisions 
to be taken as to whether Groups should be formed or not 
and for any province to elect to come out of the Group. 
In any event a point of procedure could not override a basic 
principle. The right interpretation should be one which 
did no violence to that principle. It may also be pointed 
out here that the function of interpretation can be exercised 
solely by an independent tribunal and not by the 
law-makers themselves. It is open to them to amend the 
law, but not proper for them to interpret it. 


The Congress Working Committee made it clear that 
their objection was not to provinces entering Sections, but 
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to compulsory Grouping and the possibility of a dominating 
province framing a constitution for another province 
entirely against the wishes of the latter. This might result 
in the framing of rules, the regulation of franchise, 
electorates, constituencies and the composition of the 
Legislature which might seriously prejudice or even nullify 
the provision for a province subsequently to opt out of a 
Group. The A.I.C.C. Resolution in what was described 
by the Times as a ‘‘face-saving’”’ clause advised ‘*action in 
accordance with the interpretation of ‘the British Govern- 
ment in regard to the procedure to be followed in the 
Sections’’. At the same time, it emphasised that ‘‘this 
must not involve any compulsion of a province and _ the 
rights of Sikhs in the Punjab should not be jeopardised. 
In the event of any attempt at such compulsion, a province 
or part of a province has the right to take such action as 
may be deemed necessary in order to give effect to the 
wishes of the people concerned.’ Mahatma Gandhi said 
to the people of Assam that ‘‘no one could force them to 
do what they did not want to do.’’ As soon as the time 
comes for the Constituent Assembly to go into Sections, 
he advised, ‘‘you will say ‘Gentlemen, Assam retires.’ For 
the independence of India, it is the only condition.** He 
had the same advice for the Sikhs, too. The Panthic Board 
disowned the statement of Dec. 6, 1946. The result of all 
these was that the Muslim League Working Committee 
asked His Majesty’s Government to declare that the 
Cabinet Mission plan had failed due to non-acceptance by 
anybody and therefore to dissolve the Constituent 
Assembly. 


H.M.G.’°S QUIT INDIA DECISION 
OF FEBRUARY 20, 1947 
The ultimate position thus resulting was again one of 


anomaly and uncertainty, to resolve which His Majesty’s 
Government made the epoch-making statement of Feb. 20, 
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1947, in sixteen paragraphs fixing a date for the transfer 
of power. 

This statement has to be analysed in the background 
of constitutional developments. 


Paras 1 to 6 deal with a historical retrospect. ‘‘It has 
long been the policy of successive British Governments to 
work towards the realization of self-Government in India.”’ 
The Government of India Acts, 1919 and 1985, each 
‘represented a substantial transfer of power’’. In 1940 the 
Coalition Government recognized the principle that Indians 
should themselves frame a new constitution for India, and 
in the Cripps offer of 1942 they invited them to set up a 
Constituent Assembly for this purpose after cessation of 
hostilities. The Prime Minister Mr. Attlee declared on 
March 15, 1946, in the House of Commons that no 
minority will be allowed to weto the progress of the 
majority, and that the time had come for responsibility 
for the Government of India to pass into Indian hands. 


Para 7 laid down H.M.G’s desire to ‘‘ hand over this 
responsibility to authorities established by a constitution 
approved by all parties in India in accordance with the 
Cabinet Mission plan. But unfortunately there is no clear 
prospect that such a constitution and such authorities will 
emerge. The present state of uncertainty is fraught with 
danger and cannot be. definitely prolonged.’’ It may be 
added here that already there had been the most terrible 
communal riots, unprecedented in history, in Calcutta, 
Noakhali, Bihar and other places. So H.M.G. made clear 
** their definite intention to take necessary steps to effect 
the transference of power to responsible Indian hands by 
a date not later than June, 1948.”’ 


This last provision of Para 7, fixing the deadline, was 
unique of its kind and unknown to previous declarations 
of policy. It set. at rest all doubts about the sincerity 
of the British to quit India. The ulterior motive behind 
this was explained by Lord Listowell in the House of 
Lords thus: ‘* So long as any party believes that it can 
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rely on British protection, it can surely, with comparative 
safety, refuse to compromise with the adversaries and may 
secretly hope in the long run to obtain British support for 
its extreme claims. To say that after the year 1948 our 
authority can no longer be enforced means that the parties 
will be obliged to settle their differences. That is one 
important reason why a date should be fixed in advance 
of an agreement between the parties and not subsequently.”’ 


By fixing a date, more time was given to the parties 
to come to an agreement. But if inspite of this, an agreed 
constitution could not be worked out by a fully representa- 
tive Assembly before June, 1948, H.M.G. would have to 
consider to whom the powers of the Central Government 
in British India should be harided over on the due date, 
and in this respect, three alternatives were laid down in 
Para 10, viz., whether 

(1) as a whole to some form of Central Government 
for British India, 


or 
(2) in some areas to the existing Provincial Govern- 
ments, 
or 


(3) in such other way as might seem most reasonable 
and in the best interests of the Indian 
people. 

The statement was not a mere vague promise to be 
realised in some remote future. Previous promises were 
followed by retrogade action. Mr. Montagu’s declaration 
of August, 1917, was followed by the most terrible 
massacre of Jallianwallabagh in 1919 and a host of other 
repressive measures. Lord Irwin’s public pronouncement 
of October, 1929, was followed by mass arrests and other 
persecutions after the Civil Disobedience Movement of 
1980. The Cripps offer of March, 1942, was followed by 
inhuman atrocities, including indiscriminate firing at and 
machine-gunning of men from the air, after the August 
disturbances. To avoid all these, Para 11 of the state- 
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ment laid down that “although the final transfer of 
authority may not take place until June, 1948, preparatory 
measures must be put in hand in advance.”’ 

The statement of Feby, 20, 1947, though ambiguous 
in some respect, was received warmly by Indian leaders. 
Muslim League circles read in it a concession of Pakistan, 
inspite of the statement of Lord Pethick-Lawrence in the 
House of Lords that ‘‘I shall be surprised if when they 
read the terms of the statement carefully and with due 
consideration, they think it is so likely to produce Paki- 
stan.’’ Civil disobedience was started to gain political 
supremacy in the Punjab, N.W.F.P. and Assam, while the 
Premiers of Bengal and Sind began to talk in terms of 
declaring independence. © Pandit Nehru said,. ‘*° The 
decision of the British Government is a _ wise and 
courageous one. The clear and definite declaration 
that the _ final transference of power will take 
place not later than June, 1948, not only removes 
all misconception and suspicion, but also brings reality 
and a certain dynamic quality to the present situation in 
India.”’ 


STATEMENT OF JUNE 3, 1947 


The statement of June 8, 1947, contained in 21 
paragraphs and one appendix, lays down the procedure 
for transfer of power, as promised in the foregoing state- 
ment. 

Paras I and 2 describe the historical background. 
After the Quit India decision of Feb. 20, 1947, His Majesty’s 
Government hoped that it would be possible for the major 
parties to co-operate in the working of the Cabinet Mission 
plan and evolve for India a constitution acceptable to all 
concerned. But this hope had not been fulfilled. The 
majority of the representatives of the Constituent Assem- 
bly had already made progress in the task of framing a 
new constitution. But the Muslim League members 
including a majority of the representatives from Bengal, 
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the Punjab and Sind, as also the representative of British 
Baluchistan, had decided not to participate in that 
Assembly. 

Para 8 lays down the desire of ‘His Majesty’s Govern- 
ment that power should be transferred in accordance with 
the wishes of the -Indian people themselves. In _ the 
absence of agreement, as described in Paras 1 and 2, the 
task of devising a method by which the wishes of the 
Indian people could be ascertained had devolved on 
H.M.G.. H.M.G. had no intention of attempting to frame 
any constitution for India; this was a matter for the 
Indian people themselves. 


The work of the existing Constituent Assembly was. 
not to be interrupted, but at the same time any constitu- 
tion framed by it could not apply to unwilling parts of 
the country. The plan of June 3 lays down a procedure, 
which in the opinion of H.M.G. was the best practical 
method, for ascertaining the wishes of the people of those 
(unwilling) parts on the issue of a separate Constituent 
Assembly (Para 4). 


The genesis of the above provisions was explained by 
the Viceroy when in his introductory broadcast he said 
that to his utter regret it had been impossible to obtain 
agreement either on the Cabinet Mission plan or any other 
plan that would preserve the unity of India. At the same 
time there could be no question of putting any large areas, 
in which one community had a majority, under a Govern- 
ment in which another community had a majority. And 
the only alternative to coercion was partition. When the 
Muslim League demanded the partition of India, Congress 
used the same argument for demanding in that event the 
partition of some provinces. The Viceroy felt it essential 
that the people of India themselves should decide this. 
question of partition. | 


The next problem was, as the Viceroy said in a. 


subsequent Press conference, how to ascertain the will of 
the people. Clearly plebiscite on the basis of adult. 
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franchise would be the democratic ideal. This would be 
impracticable at the present moment. Further, speed was 
the one thing which everybody desired. The fact was that 
general elections were held only last year and the present 
Legislative Assemblies were the right bodies to come to 
a quick decision. 


Hence it was provided in Paras 5 and 6 of the state- 
ment that the Legislative Assemblies of Bengal and the 
Punjab (excluding the European members) would each sit 
in two parts, one representing the Muslim-majority areas 
and the other the rest of the province. The Muslim- 
majority districts were set out in an appendix on 
the basis of 1941 census figures. Members of the two parts 
of each Legislative Assembly sitting separately would vote 
on the issue of partition, and if a simple majority of either 
part decided in favour of partition, the. province would be 
divided. If partition were decided upon, each part of 
the Legislative Assembly, would decide, on behalf of the 
areas it represented, whether it would join the existing or 
a new and separate Constituent Assembly (Para 8). The 
final boundaries of partition would be settled after detailed 
investigation by Boundary Commissions to be set up for 
these provinces separately (Para 9). | 


The province of Sind would decide the issue of join- 
ing the existing or a separate Constituent Assembly at a 
special meeting of the present Legislative Assembly, 
excluding the EKuropean members (Para 10). Regarding 
the same issue, the position of the N.W.F.P. was 
exceptional. As explained by the Viceroy in his Press 
conference, its Legislative Assembly gave more weightage 
to the minorities, who being less than 6 per cent of the 
population, had been allotted nearly 25 per cent of the 
seats. In view of its geographical situation and other 
considerations, it would be asked to reconsider its position, 
and the issue would be decided not by a meeting of the 
Assembly, but by a referendum of the people on the basis 
of existing franchise (Para 11). British Baluchistan, in 
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view of its geographical situation, would also be asked to 
reconsider its position (Para 12). There had heen a 
demand that if partition of Bengal were decided upon, 
Sylhet, a Muslim-majority district of Assam, should be 
amalgamated with the Muslim part of Bengal in case the 
latter agreed. Accordingly, Sylhet would decide by a re- 
ferendum the issue of remaining in Assam or being annexed 
to the new province of Eastern Bengal (Para 18). 


The policy in relation to Indian States remained 
unchanged and would be determined by the Cabinet 
Mission plan (Para 18), 


H.M.G. agreed with the desire of the major parties 
in India that there should be the earliest transfer of 
power. Accordingly, as the most expeditious and the 
only practicable way of putting this into effect, legislation 
would be introduced during the current session of Parlia- 
ment this year for the transfer of power on a Dominion 
Status basis to one or two successor authorities in India, 
as the case might be (Para 20). 


COMMENTS ON THE PLAN OF JUNE 38 


The plan of June 8, 1947, was admittedly not a 
perfect plan. A perfect plan would have been one which 
met all the demands of all the parties. Such a plan was 
impossible to conceive. This plan was the best in the 
existing circumstances of conflicting claims, and the most 
outstanding feature about it was that it was accepted by 
the parties concerned inspite of points of dissatisfaction. 
** The mere fact,’? wrote the London Times, ‘* that the 
Indian leaders are willing to recommend the proposals to 
their followers is a_ political development of first 
importance.”’ 


‘** It is with no joy in my heart,’’ said Pandit Nehru 
in his broadcast, ‘‘ that I commend these proposals to 
you, though I have no doubt in my mind that it is the 
right course. For generations we have dreamt and 
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struggled for a free, independent and united India. The 
proposal to allow certain parts to secede if they so will is 
painful for any of us to contemplate. Nevertheless I am 
convinced that our present decision is the right one even 
from the larger viewpoint. The united India that we have 
laboured for, was not one of compulsion and of coercion 
but a free and willing association of a free people.’’ “‘ It 
is. clear,’ said Mr. Jinnah, ‘‘ that the plan does not meet 
In some important respects our point of view and. we 
cannot say or feel that we agree with some of the matters. 
dealt with by the plan. But as far as I have been able 
to gather, on the whole, reaction in the Muslim League 
circles in Delhi has been hopcful.*” The Sikh leader 
Sardar Baldev Singh remarked, ‘* it will be untrue if I 
say we are altogether happy. The plan does not please 
everybody, not the Sikh community anyway. But it is 
certainly something worthwhile.’ | 


‘From the Hindu point of view,’ observed Dr. 
Shyama Prosad Mukherjee, ‘‘ and from the standpoint of 
India as a whole we unequivocally disapprove of the plan 
for vivisection of India. If, however, our choice les 
between the Cabinet Mission plan and the new plan, the 
latter plan is certainly preferable. Under this plan it will 
now be open to the Constituent Assembly, representing 
three-fourths of India, to go ahead and prepare a constitu- 
tion of its choice with a strong and effective Centre.’’ 


Arguing along a similar strain, Sardar Patel remarked 
that he was not at all sorry that the state paper of May 
15, 1946, had gone. Had they accepted it, the whole of 
India would have gone the Pakistan way. To-day they 
had 75 to 80 per cent of India which they could develop 
according to their genius and make strong. 

The Muslim League Council in a resolution expressed 
the opinion that the only solution of India’s problem was 
to divide India into two, Pakistan and Hindusthan. On 
that basis, the Council, though it could not agree to the 
partition of Bengal and the Punjab, considered the plan 
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might lead to war between one sovereign state and another, 
thus frustrating the wishful thinking of over-optimists 
that partition would be temporary and might end in 
ultimate reunion. Drawing parallel from the history of 
U.S.A., some wanted to settle the issue of partition by a 
civil war, and following Abraham Lincoln, ‘‘to resist force 
employed for its (nation’s) destruction by force for its 
preservation.’’ According to others, the Congress suffered 
a complete setback and the League gained a wholesale 
victory in partition, ‘‘by which a group that have never 
fought for freedom, nor have made any sacrifices worth 
mentioning — indeed who have fought against freedom and 
shared in the booty of the oppressor and exploiter — have 
been presented with a large slice of power and territory.°”’ 

However, ‘‘ once to every man and nation comes the 
moment to decide, in the strife of Truth with Falsehood, 
for the good or evil side, and the choice goes by forever 
betwixt that darkness and that light.*”’ 


INDIAN INDEPENDENCE ACT 


The steps envisaged under H.M.G.’s statement of 
June 3, 1947, were taken by the Viceroy in due course 
and decisions were adopted by the people concerned on 
the basis of procedure laid down therein. The majority of 
‘members representing West Bengal and the East Punjab 
decided in favour of partition of the provinces of Bengal 
and the Punjab respectively and joining the existing Con- 
stituent Assembly. The majority of the royal subordinates 
and of the members of the Quetta Municipality decided 
that Baluchistan would join the Pakistan Constituent 
Assembly. The result of the referendum in Sylhet was a 
decision in favour of seceding from Assam and joining the 
new province of Eastern Bengal. In the N.W.F.P. the 
Congress Party decided not to contest the referendum on 

>The Modern Review, June, 1947, Editorial Notes. 


3 Quoted from an article on ‘‘The Arrival of Miss Pakistan’’ by 
Dr. Sachchidananda Sinha. 
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the issue of Pakistan versus Hindusthan; they wanted 
Sovereign Pathanistan. The result was a foregone conclu- 
sion, a decision in favour of joining the Pakistan Constituent 
Assembly. 

So in accordance with the promise in Para 20 of the 
statement, the Indian Independence Bill was introduced 
and passed by Parliament in July, 1947, without a division 
and with a speed unprecedented in the history of Parlia- 
mentary legislation. It was a formal step and a 
culmination in the process of transfer of power; though 
last act in the drama and the last Act of Parliament 
in relation to India, it was not the least in importance. 
Indeed, it marked a real turning point and effected a 
bloodless revolution in the history of Indo-British 
relations. It was a short measure contained in twenty 
clauses; its object was ‘* to make provision for the setting 
up in India of two Independent Dominions, to substitute 
other provisions for certain provisions of the Government 
of India Act of 1985 and to provide for other matters 
consequential on or connected with the setting up of those 
Dominions.’’ The Act is mainly an enabling measure, As 
explained by the Prime Minister Mr, Attlee, ‘* This Bill is 
unlike other Bills, dealing with India. It does not lay 
down, as in the Act of 1985, a new constitufion for India 
providing for every detail. It is far more in the nature“ 
of an enabling bill —a bill to enable the representatives 
of India and Pakistan draft their own constitutions and 
to provide for the exceedingly difficult period of 
transition.”’ 

_ Clause (1), section (1) provides for the setting up 
from August 15, 1947, of two Independent Dominions to 
be known as India and Pakistan. The term ‘ Independent 
Dominions ’” clearly involves a certain amount of contra- 
diction,* the Dominions as between themselves are inter- 
dependent, not independent. But a simple use of the 
‘ This was pointed out by Mr. Godfrey Nicholson, Conservative, 


and Mr. Wilson Harris, Independent, in their speeches on the third 
reading of the Bill. 
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word ‘Dominions’ or an adjunct like ‘ Autonomous ” 
would not have augured well, for there are many in India 
who do not interpret the word ‘ Dominion’ in the way 
the British interpret it. That is why the Prime Minister 
agreed that there was a great deal in nomenclature and 
put the word Independent before Dominion to make the 
meaning doubly sure. He further explained it in one 
of his replies that the term Dominion Status had been 
defined by the Statute of Westminister, 193], as meaning 
complete independence. ** The accepted theory of inter- 
dependence between the Dominions did not detract from 
that independence in any way.” 

Clause (2) defines the territories of the two Dominions 
and clauses (8) and (4) give formal recognition to the 
partition of Bengal and the Punjab, and annexation of 
Sylhet to the new proyince of East Bengal, and bestow sanc- 
tion on the awards of the respective Boundary Commissions’, 
Clause (5) provides for appointment by the King of a 
Governor-General for each of the two new Dominions. Nor- 
mally, the appointment is made on the advice of the 
Ministers of the Dominion concerned. But in the peculiar 
circumstances of India, on August 15, 1947, there could 
be no Ministers formally to advise the Crown until 
Governors-Géneral had been appointed and Ministers had 
taken office. So on the recommendations not of Dominion 
Ministers, yet to arive on the scene, but of the Congress 
and the Muslim League, Lord Mountbatten and Mr. 
Jinnah were appointed Governors-General of India and 
Pakistan respectively. This is a departure from the letter 
of the law, inevitable in the circumstances of the case. 

Clause (6) deals with the powers of the Legislature 
of each of the new Dominions. The aim of this clause, 
as explained by the Prime Minister during the second 
reading of the Bill, was to put the new Dominions in the 


5 In certain ie oe the Draft Bill was reported in two clauses only, 
of which clause (2) contained 20 sections, clause (8) here refers to 
section 1 of clause (2) in those reports, clause (4) to section 2, and. 
so on. 
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same position as that enjoyed by existing Dominions. 
That is to say, *‘ they shall not be fettered by any of 
the limitations which are appropriate to a colonial 
Legislature. The basis of a Dominion Legislature is set 
out in sections (2) to (6) of the Statute of Westminister, 
and this clause, though different in form, has the same 
effect.’ Accordingly, the clause lays down that each of 
the Dominion Legislatures shall have full power to make 
laws for that Dominion, including laws having extra-terri- 
torial operation, and no law or provision of a law made by it 
shall be void or inoperative on the ground that it is re- 
pugnant to the law of England, or to the provisions of 
this or any existing or future Act of Parliament; and 
the powers of each Dominion Legislature include the 
power to repeal, or amend any such Act, order, rule or 
regulation in so far as it is part of the law of the 
Dominion. This implies clearly its power to repeal the 
Government of India Act, 1985. Mr.: V. P. Menon, 
Reforms Commissioner, pointed out that clause (6) was 
the pivotal provision in the Bill establishing beyond doubt 
or dispute the sovereign character of the Legislature of 
each of the new Dominions and giving them the fullest 
measure of independence. 


Clause (7) removes the responsibility, from August 15, 
1947, of His Majesty’s Government in respect of the 
Government of any territories of the two Dominions. It 
also provides for the lapse of Paramountcy, from that 
date, in relation to Indian States, and with it, the lapse 
of all obligations, powers, rights and authority exercisable 
by treaty, grant, usage, sufferance or otherwise. As 
explained by the Prime Minister, the important elements 
of these rights and obligations concern the protection of 
Indian States against external aggression or internal 
subversive movement. ‘‘ With the ending of these treaties 
and agreements, the States regain their independence.”’ 


Clauses (8) and (9) make temporary provision for the 
Government of each of the new Dominions. The Con- 
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stituent Assembly of each Dominion shall perform the dual 
function of making constitutions and passing laws like 
ordinary Parliaments. Its ordinary legislative powers, 
unless otherwise provided for by an Act of the Dominion, 
will be extensive with those of the Federal Legislature 
under the Government of India Act, 1935, which Act, 
with the necessary adaptation for the transition period, 
will provide the basic constitution for the Government of 
both Dominions, and all provinces and parts thereof. 
The Act of 1935, however, contains many limitations on 
the powers of the Legislatures and gives extensive powers 
to the Governor-General and Provincial Governors to act 
in their discretion or exercise their individual judgment. 
Subsection (C) of section (2), clause (8), sweeps away all 
those special powers and special responsibilities, and 
places the Governor-General and Provincial Governors in 
the position of Dominion Governors-Genera]l. That. is to 
say, they can only act on the advice of their Ministers. 
The Instruments of Instructions issued to the Governor- 
General and Governors also Japsed under section (4) of 
clause (18). The object of clause (8) is not to leave the 
Domimion Parliments in vecuum, but to provide them 
with a body of law which they are free to amend as the 
necessity arises. Clause (9) sets out the machinery of 
adaptation. This is to be done by orders of the Governor- 
General. The powers given under this clause are very 
wide. But this was inevitable in the nature of the case. 
The Governor-General had to bring the Act into operation. 
He had to arrange a division between the two Dominions, 
between their powers, rights, assets, liabilities and various 
other matters. He had to arrange, during the transition 
period, for the maintenance of services which were vital 
to the interests of both the new Dominions. In particular, 
he dealt with such matters as railways, and other com- 
munications, the Reserve Bank, monetary and _ fiscal 
systems, and above all, defence. The powers of the 
Governor-General would terminate on March 31, 1948, 
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unless terminated earlier by the Dominion Parliaments. 
Other clauses of the Bill deal with subsidiary (or 
ancillary) details. 

The Indian Independence Act is a legislation of 
outstanding importance in the modern age. It is unique 
in the history of mankind that a country like India gained 
independence through an Act. As the Prime Minister Mr. 
Attlee remarkably pointed out, ‘‘ There have been many 
instances in history where states at the point of the sword 
have been forced to surrender a government over another 
people. It is very rare for a people who have long enjoyed 
power over another nation to surrender it voluntarily.” 
In the words of Mr, Ernest Bevin, ‘‘ It fills one with a 
feeling of gladness to live in this generation and see the 
fate of 400 million people handled by discussion, by 
reason, by agreement and not by gun.’’ -The Congress 
Working Committee in a resolution welcomed ‘* the ending 
of foreign domination in India and the dawn of freedom 
for which her people had laboured and _ suffered for 
generations.’” The Committee realised fully that ‘* the 
ending of British rule in India is an event of historic and 
world significance. ”’ 


CHAPTER II 
THE CONSTITUENT ASSEMBLY 


“In the matter of framing the fundamental laws of the 
State the people must be consulted, and we must realize the 
theories of the wisest writers and invite the people to erect the 
whole building with their own hands upon the broadest 
foundation.’?> —John Adams, 1776. 


IN AMERICA 


THE device of framing a constitution through a 
constituent assembly was first adopted in the American 
colonies of the cighteenth century. Imbued with the 
principles of liberty, popular sovereignty and natural rights 
preached by Locke, Montesquieu, Tom Paine and others, 
and formulated in that memorable document by Jefferson, 
the Declaration of Independence, these colonies cut them- 
selves away from the British Empire by framing con- 
stitutions through assemblies of chosen representatives. 
The procedure was not uniform in all of them. In Virginia 
the constitution was framed by the state legislature. In 
Delaware a convention was specially chosen to draft the 
new constitution. Massachusetts, the last of the thirteen 
to frame her new constitution in 1780, adopted the full- 
fledged process of preparing a draft through a constitutional 
convention, chosen by the people, and putting it into effect 
after two-thirds of the town meetings had approved of it. 


The Philadelphia Convention of 1787 is the mother of 
constituent assemblies for framing federal constitutions. 
Its original object was far from that of framing a constitu- 
tion. The Articles of Confederation and Perpetual Union, 
adopted in 1777, whereby the thirteen states of America 
entered into a league of amity, each retaining its 
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sovereignty, freedom and independence, did not produce 
any good results that were expected from a Union or 
Confederation. On the other hand, there were disorder, 
discontent and widespread grievances. Accordingly, with 
the avowed purpose of revising, supplementing and 
strengthening the Articles of Confederation, a Convention 
was called in Philadelphia and all the states were asked 
to send representatives to it. Some of them acted 
promptly, but others hesitated and sent delegates with 
delay, while one, viz., Rhode Island, did not send at all. 
Most of them were elected by their state legislatures but 
some were nominated by the Governors. All delegates did 
not take the same keen interest in meetings of the Con- 
vention. Out of 74 delegates appointed, only 55 actually 
attended and the average daily attendance was between 
30 and 85. But number was not the only criterion; a 
remarkable group was joining, and Jefferson wrote, **it 
really is an assembly of demi-gods.’’ There were men like 
George Washington, Benjamin Franklin, James Madison 
and Alexander Hamilton. Lawyers were in the majority, 
comprising 88 out of 55; some of them were the ablest of 
men. 28 delegates had served in the Congress of the 
Confederation, 8 had signed the Declaration of 
Independence, 8 had helped in framing state conventions, 
7 had been chief executives of the states and 29 had fought 
in the Revolution. It 1s significant, however, that there 
were only two delegates who could be said to represent the 
common man, viz., Roger Sherman of Connecticut, a shoe- 
maker by trade, and William Few of Georgia, the son of 
a small farmer. It is because of this that one author’ 
wrote a whole volume to demonstrate that the American 
constitution was framed by men who owned land, Govern- 
ment bonds and businesses, that is, men who stood to 
profit themselves financially by the establishment of a 
strong, orderly Government. | 


1 Charles A. Beard, An Economic Interpretation of the Constitution 
of the United States, ‘1985. 
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The Convention, when it met, proceeded immediately 
to elect its permanent President, and the choice fell upon 
George Washington, a big landowner from Virginia, 
Commander-in-Chief of the Colonial Army, a great statesman 
and the most popular leader of his time. As presiding 
officer, he felt debarred from participating in the debates. 
and is only twice on record formally addressing the Con- 
vention on the first day, to welcome the delegates and on. 
the last, to bid them farewell. But it is certain that he 
rendered useful service at times of heated outbursts and 
he exerted a great influence on some of the delegates off 
the floor. The first item of business which was taken up 
was the election of a Secretary; next, credentials of the 
delegates were read and thereafter a committee of three 
was elected to prepare the standing rules and orders. The 
Convention tackled most of its problems either through the 
committee of the whole house or through several small 
committees. There were the committee of details, and the 
committee of eleven, both of which rendered useful services. 
The delegates were pledged to secrecy. Sessions were 
held almost every weekday. Plans and proposals that were 
brought in were referred to committees, then re-opened, 
reconsidered and argued half-a-dozen times before. final 
agreements were reached. Rules of procedure permitted 
the utmost freedom of debate and discussion. Nothing was 
hurried through.’ 


The fundamental work of  constitution-making 
originated from conflicting views of delegates as to what 
the Convention ought to do. Some of them felt that it 
could do no more than strengthen the Articles of Con- 
federation. Others held that these Articles were hopelessly 
inadequate and revising them would be a mere waste of 
time. Votes were taken on this issue and the Convention 


* Records of these memorable meetings are only insufficiently given 
by the skeleton proceedings noted in a Journal by its Secretary, which 
just describes the formal motions and votes. They are given in 
important details by the personal diary of James Madison, a leading 
delegate from Virginia. 
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decided to begin with a clean slate. James Madison and 
his colleagues had already prepared a plan called the 
Virginia plan which was submitted before the Convention. 
It proposed a real federal union, with a central executive, 
legislature and judiciary. It contemplated further that the 
federal Government should have independent taxing powers 
and should have the powers to make its mandates reach 
the individual citizen directly. The federal Congress should 
be composed of representatives from the several states in 
proportion to the number of citizens in each and be given 
a veto on all laws passed by the state legislatures. As a 
counterpart, the small states put forward the New Jersey 
plan which wanted to retain the Articles of Confederation— 
a single chamber with each state having one vote, with the 
addition of an executive chosen by the Congress and of a 
federal judiciary. It provided for revenues by giving 
Congress the power to levy taxes‘on the several states and 
to usé force, if necessary, for their collection. For weeks 
together these two plans were hotly debated and ultimately 
from the fertile genius of Benjamin Franklin, a solution 
was evolved which came to he known as the Connecticut 
compromise. In the main it provided that the upper house 
of the federal Congress should be based on the equal 
representation of states while the lower house should 
represent the states in proportion to their populations, and 
all bills for raising revenue should originate in the lower 
house. The Convention in addition decided that the new 
Congress would exert its authority directly upon the 
individual citizens through its laws and the federal union 
would have its own executive officials and courts. These 
principles were made into articles and sections by the 
committee of details, which were put into orderly form and 
clear phraseology by a small committee. 


The document that finally emerged after nearly four 
months of arduous labour was one of extreme lucidity and 
conciseness, and of infinite value to posterity as a pioneer 
of written federal constitutions. Robert Morris who had 
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proposed Washington to the chair observed that ‘‘while 
some have boasted it as a work from heaven, others have 
given it a less righteous origin. I have reason to believe 
that it is the work of plain, honest men.”’ Farrand who 
edited the records with care wrote: ‘‘Neither a work of 
divine orgin nor the greatest work that was ever struck off 
at a given time by the brain and purpose of man, but a 
practical, workable document is this constitution of the 
United States.”’ 

The draft, before it could become the supreme law 
of the land, had to go through importatant formalities. 
It was first transmitted to the Confederate Congress 
which referred it to the state legislatures asking them to 
submit it to specially called conventions. It was neces- 
sary for the new scheme to be operative that at least 
nine states ratified it. By 1788 the necessary nine had 
been secured, others ratified it late. The new Govern- 
ment took office on April 80, 1789. 


IN FRANCE 


The summoning of the States-General in 1789 led to 
the first constituent assembly of France. This body 
was composed of three estates—first, the nobility who 
paid only such nominal taxes, as they bargained with the 
officials to pay; second, the clergy whu as a class were 
exempt from taxation in return for a small collective ‘don 
gratuit’; and the third estate, the common men, mostly 
peasants, on whom the main burden of taxation lay, 
whom Carlyle described as lumped together ** into a kind 
of dim compendious unity, monstrous but dim, far off 
as the canaille, or more humanely, the masses.’’ It was 
a sort of mock Parliament with no broad powers of 
independent deliberation, convened at extremely irregular 
intervals, which had grown gradually larger and met 
last in 1614. The Seven Years’ War abroad, and 
luxury, incompetence and corruption at home had 
brought the country to the verge of financial ruin so 
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much that the very Queen was nicknamed ‘ Madame 
Deficit.’ It is said whom God wishes to destroy He 
first makes mad. Unmindful of the feelings of his 
countrymen brought about by the teachings of Montes- 
quieu, Rousseau and Voltaire, by their own poverty and 
distress, and unmindful of the constitutional developments 
in England and America, and quite hopeful of a submissive 
attitude from them, the King summoned the States-General 
with the object of meeting the financial crisis and finding 
out fresh avenues of taxation. The States-General in 1789 
was composed of 1,189 deputies, of whom 270 were 
nobles, 291 clergymen, and 578 commoners. The 
commoners were in a majority and they informed the 
King, “‘It was not three seperate assemblies of three 
orders that your Majesty summoned here, but the 
National Assembly, to busy itself with your Majesty in 
the regeneration of the realm.’’ They insisted that no 
taxation could be levied without their consent. Brought 
up in a tradition of divine right of kings, the King was 
unable to tolerate this and drove them out by the help 
of royal troops. Members of the Tiers-etat or third estate 
were adamant and instead of being subdued, they met in 
an adjoining lawn and took the famous Tennis Court Oath 


not to disperse till they had drawn up a new constitution 
for France. 


The National Assembly met in the midst of a 
revolution. It was presided over by Sylvian Bailly, a 
graduate of art and literature, who had also distinguished 
in a scientific career. The leading party was that of the 
moderate liberals, led by Mirabeau, a forceful writer, a 
great orator and a popular personality. They wanted a 
constitution somewhat after the fashion of England and 
America. The National Assembly abolished, by resolution 
at least, serfdom and privileges and feudal courts, and the 
exemption of nobles and clergy from taxation. Drawing 
inspiration largerly from Rousseau’s writings and following 
somewhat the American Declaration of Independence, the 
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Assembly adopted the famous and most valuable Declara- 
tion. of the Rights of Man and the Citizens. The American 
document was short and simple while the French one long 
and rather complicated. This Declaration of Rights, 
which influenced all democratic written constitutions of 
Europe, solemnly affirmed that men are born free and 
equal in rights and remain so in their life-time; the aim 
of political association is preservation of the natural rights 
of man such as liberty, private property, security and 
resistance to oppression; sovereignity resides in the nation; 
law is the expression of general will and every person has 
a right to participate in its making, either personally or 
through a representative; law must be the same for all. 
It further provided for freedom from arrest or imprison- 
ment except according to the forms prescribed by law, 
freedom of religious belief, of speech, writing and the 
press, and immunity of property from confiscation except 
under legally ascertained public necessity and after suitable 
compensation. 


The National Assembly, however, was somewhat 
monarchist and the constitution which it promulgated in 
1791 provided for a continuation of monarchy, even 
though limited and tempered. It is even said about 
Mirabeau that he actually became the secret adviser of the 
King. Mirabeau died in 1791 and radical leaders like 
Robespierre and Danton got control of the situation. 
Accordingly, the newly chosen national Convention which 
met in 1792 proclaimed the establishment of a democratic, 
unitary republic. The constitution, that was finally drafted 
in 1793 and adopted by popular vote, provided not only for 
a republic but for direct elections, manhood suffrage, 
primary assemblies of citizens to consider proposed laws, 
and a plural national executive comprising a committee 
of 24 members. But before it could be put into effect 
there was a counter-revolution, and a reign of Terror pre- 
vailed in which ‘Madame Guillotine’ ruled and nearly 
4,000 persons, innocent, suspected and guilty, were 
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guillotined. The Convention broke up and a Directory of 
five members drafted another constitution, a somewhat 
conservative instrument, in 1795 which was also adopted 
by popular vote, after the Terror had subsided and the 
radicals had lost control. In 1848, after another revolu- 
tion, a National Assembly was again summoned with the 
definite object of framing a constitution. This body, nine 
hundred strong, was elected by manhood suffrage, and 
what it did was final. The constitution framed by it was 
not referred for approval to the people, as the Assembly 
was elected for the sole purpose of constitution-making, 
Though short-lived, it went into effect at once. 


These constituent assemblies could not produce any 
lasting constitution either for lack of suitable leadership 
or for an unfavourable atmosphere all round or for both. 
The National Assembly that came into being in 1871 and 
ultimately produced the constitution of the Third Republic 
‘was the most successful constituent assemby of France. 
It was elected, on the basis of very wide franchise; the 
liberal electoral arrangements of the second Republic were 
revived in toto for the purpose. In origin, its object was 
far from that of constitution-making. Paris had capitu- 
lated to the Germans in January, 1871; but the nation 
was permitted to elect an assembly empowered to decide 
whether to go on with the war or to seek peace. Many 
had thought that the Assembly after carrying out the 
nation’s mandate to obtain peace would consider its work 
done and give way to another body specially chosen to 
frame a constitution. But the Assembly went on enacting 
laws, levying taxes, electing ministers and carring on the 
administration in all possible ways. It went on for long 
as a legislative parliament after the British model and took 
to constitution-making only in 1875. As one French 
writer put it, the National Assembly had performed the 
task “how slowly, how painfully, how incoherently.” 
The French have a saying that only the provisional 
endures. The Assembly called for a provisional object 
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carried on and produced an enduring constitution. In 
composition, the Assembly was about two-thirds monarch- 
ist. Of the 735 original members hardly more than 200 
were republicans. Yet the constitution it produced was. 
republican in character, because the monarchists were 
divided amongst themselves. Though the lines were not 
rigidly drawn, it is computed that of the monarchists, 
there were some 200 Legitimists who were adherents of 
the old Bourbon monarchy, some 200 Orleanists who 
desired a restoration of the house of Orleans and some 380 
Imperialists who remained loyal to the Napoleonic tradi- 
tion. The rest were either republicans or of uncertain 
inclination. Even at the last moment the monarchists 
could not compose their differences. In 1878 when a 
coalition ministry headed by the Orleanist Duc de Broglie 
devised an ingenious compromise whereby the Bourbon 
Count of Chambord was to be made king, the plan 
collapsed because while the Orleanists held out the tri- 
colour which had come into use as the national standard 
at the time of the Revolution, the Bowtrbon claimant 
refused to give up the white flag which for centuries had 
been the emblem of his own house. 


The original leader of the Assembly was Adolphe 
Thiers, a veteran historian and parliamentarian, upon 
whom it bestowed the title of ‘chief of the executive 
power.’ Thiers was originally a monarchist and an 
Orleanist, but the course of events brought him to the 
conclusion that a republic, as being ‘* the form of Govern- 
ment which divides us least,’? was the only practicable 
solution. When the constitution was actually being 
framed, he was replaced by a Legitimist sympathiser, 
Marshal MacMohan, who was a soldier rather than 2 
parliamentarian. During his presidency a committee of 
80 was appointed by the Assembly to work out a draft. 
There were two comprehensive plans, besides a number of 
minor proposals, with which to start—one was that of a 
republican constitution presented to the Assembly in 
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1878, by vice-president Dufaure, and another, a less 
liberal scheme submitted by Duc de Broglie. But the 
Assembly was very slow to act and it was only at the 
beginning of 1875 when the country was growing restless 
under the undue delay that debates were actively started 
on the proposed draft. As in the American Convention, 
so in the case of*France the constitution that ultimately 
emerged was the result of compromise. ‘It arose out of” 
the give-and-take method by which it was made and from 
end to end it was a product of compromise. A monarch- 
ist majority found itself maneuvered, largely by its own 
ineptitude, ihto writing a republican constitution.*”’ 


The father of the constitution is the Sorbonne professor 
Wallon who by means of an amendment cleverly laid 
down the foundation for a permanent frame of Govern- 
ment. When the first article came up for discussion, he 
introduced an amendment, not saying explicitly that the 
republic should be permanent, but indirectly accomplish- 
ing the same object by fixing the term of the President 
at seven years and making him eligible for re-election. 
The implication was that there was to be another presi- 
dent after MacMahon, and another, and still another; so 
the republic was to go on indefinitely. There was a split 
among the monarchist ranks, and the amendment was 
passed by 3858 to 852 votes. The fundamental law of 
France, so to speak, was passed by a solitary majority 
of one. 

The new constitution of France after World War II 
was also framed by a constituent assembly. The first 
Constituent Assembly met in October, 1945. The Com- 
munists had a slight majority in it. A draft constitution 
was adopted by it in April, 1946, by a majority of 809 
votes to 249. Socialists voted with the Communists 
against MRP (Mouvement Re’publican Populaire). The 
draft was, however, rejected by the nation on May 5. 
Fresh elections were held in June. MRP was returned 
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this time with a slight majority of 15 over the Communists. 
The new Constituent Assembly had to revise the draft. 
The final constitution was adopted by it on Sept, 29 and 
ratified by the nation on Oct. 18, 1946. It was the result 
of many compromises, as in the case of the Third Republic. 
Essentially the struggle lay between two systems of 
thought. The Right desired checks and¢halances including 
‘a second chamber and a President with real powers, because 
it feared a Proletarian dictatorship. The Left wanted a 
pure democracy in which the will of the people would be 
supreme, because it feared de Gaulle whom it expected to 
be the first President. The ultimate. constitution was a 
synthesis of these two desires. 


IN GERMANY 


The French revolution of 1848 caused a sympathetic 
movement in Germany where patriots and revolutionary 
leaders called an assembly of members of the diets, past 
and present and other legislators with a view to demo- 
cratise the administration of different states as also to 
establish a federal Government for the whole of Germany. 
It was not a constituent assembly proper, but a sort of 
pre-Parliament which met to prepare the way for such a 
body. It passed a resolution to the effect that ‘‘ the deci- 
sion on the future constitution of Germany should rest 
solely and entirely with the National Assembly to be 
elected by the people.’’ It set up a committee of fifty to 
prepare for the elections which were duly held and the 
National Assembly was composed of 500 members, mostly 
from the upper strata of society. There were 49 University 
professors and doctors, 57 school teachers, 157 judges and 
procurators and 66 lawyers. One writer aptly remarked 
that ‘“‘the Frankfort Parliament was too much of a 
University and too little of a political stock exchange.’’ 
This was-exactly the reason why it laid too much stress on 
theories and debates and too little on concrete action. 
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The members believed more in abstract arguments than 
in speedy action. A considerable time was spent in the 
discussion and formulation of the fundamental rights of 
citizens and when they were finally drafted, the 
revolutionary urge had already subsided, and the people 
were no longer in control of the situation. As one author 
put it, “‘while visionary and dogmatic delegates harangued 
their colleagues through long months in wearisome attempts 
to convince them that this clause or that should go into 
the proposed new constitution, the revolution spent its 
force and the princes plucked up courage to offer effective 
resistance. A really excellent frame .of government, pro- 
viding for a federally organized constitutional empire, with 
a parliament of two houses, manhood suffrage and a 
responsible ministry was indeed agreed upon in 1849. But 
when the imperial crown was offered to the Prussian 
‘sovereign, he waved it aside contemptuously, the govern- 
ment of neither Prussia nor Austria nor any other large 
state endorsed the plan and the entire effort collapsed*.”’ 
In the words of another writer, ‘‘the German people 
acclaimed and reverenced their National Assembly of 1848 
as a Goddess of Liberty, only to let this Goddess die a year 
later like a street woman in the gutter.” 

In 1918; defeat in war and popular dissatisfaction with 
eleventh-hour reforms led to collapse of the Imperial 
Government and a provisional Government that assumed 
power proceeded on to the election of a constituent 
assembly in 1919. It had been preceded by a proclamation 
and an electoral law to the effect that all elections would 
be carried out on the basis of equal, direct and universal 
suffrage for both men and women 20 years of age and 
above, by secret ballot and according to the system of 
proportional representation. Accordingly, a total of 428 
delegates was chosen from 87 electoral districts. They 
comprised a long list of trade-union officials, civil servants, 
authors, journalists, businessmen and lawyers. It is 
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significant that 87 of these delegates were women. The 
majority of seats were captured by the so-called Weimar 
Coalition, comprising moderate, democratic parties. The 
Assembly met at Weimar, there was a good attendance 
and it proceeded with the work in an orderly and speedy 
manner. A temporary constitution was passed in four 
days’ time, regularizing and expanding the provisional 
Government and defining its relations with the Assembly 
itself. A constitutional draft had been prepared in 
advance by a committee appointed by the provisional 
Government and presided over by an expert named 
Dr. Hugo Preuss, a German Jew, who was called the father 
of the republican constitution.. Though it was not adopt- 
ed by the Assembly in all of its major features, it provided 
a good starting point for debate. The lessons of the 
Frankfort gathering were not lost; and quick deliberations 
and rapid conclusions characterised the proceedings of the 
Weimar Assembly. The proposed instrument was discussed 
on first reading in February and March, in committee from 
March to June and on second and third readings during 
July. On July 31, 1919, the permanent constitution was 
adopted by a majority of 262 to 75 votes. It was final 
and was not referred to a popular vote or to the Lander 
or states for ratification. 


IN THE DOMINIONS 


In Canada the Conference which met at Quebec in 
1864 laid the foundation for the Dominion constitution. 
It was the resultant of two opposing forces, one unifying 
and the other disintegrating—unifying in the cases of the 
maritime provinces of Nova Scotia, New Brunswick and 
Prince Edward Island, and disintegrating in the cases of 
the English-speaking Ontario and the French-speaking 
Quebec. The maritime provinces had all along felt the 
need for united action and when on July 6, 1862, the 
Secretary of State for Colonies, the Duke of Newcastle, 
wrote to the Lieutenant-Governor of Nova Scotia, suggest- 
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ing the amalgamation of part or all of the British provinces 
in North America, they took up this opportunity in right 
earnest and on the initiative of Nova Scotia, they called 
a Conference of their delegates at Charlottetown, for the 
purpose of forming a. union among themselves. Each 
maritime province was represented by five delegates, 
_three being Ministers and two chosen from the opposition. 
The two provinces of Ontario or Upper Canada and 
Quebec or Lower Canada which had been united into one 
province by the name of Canada under the Act of 1840 
wanted to send delegates to this Conference, as they were 
not pulling on well with each other and by means of a 
bigger federation they hoped to separate agairt as its units. 
The Canadian delegation, consisting of eight Ministers, 
held discussion in an informdl capacity. This Conference 
adjourned after deciding to convene a conference at 
Quebec for a formal consideration of the subject of union 
ofall the provinces. The delegates who assembled at 
Quebec numbered thirty-three in all and in most cases 
the same men were chosen as had met at Charlottetown. 
They met at Quebec from the 10th to the 27th of October 
and finally met at Montreal on the 29th October to endorse 
a document of 74 resolutions. It was remarkable that 
within so short a period such a great document was pro- 
duced. The Quebec Canference was not a _ constituent 
assembly in its true sense. First, the delegates were not 
chosen by the people but nominees of five Governments 
of five disjoined colonies. Secondly, they were not called 
to make a full-fledged constitution. Their chief task was 
to arrive at an agreement in respect of some kind of 
federal structure. Thirdly, it was not a sovereign body ; 
its decisions would not come into effect automatically. 
They were to be approved by the British Parliament in 
order that they might form the constitution of the country. 
However, the resolutions of this Conference, as in a 
constituent assembly, were to be submitted to the different 
provincial legislatures for approval, For it was stipulated 
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in the letter of the Secretary of State for Colonies that 
‘¢ whatever the result of such consultation (among the 
leading members of the Governments) might be, the most 
satisfactory mode of testing the opinion of the people of 
British North America would probably be by means of a 
resolution or address, proposed in the Legislature of each 
province by its own Government.’’ The results of such 
test were most unsatisfactory. Only the province of ° 
Canada approved of the scheme. Circumstances in the re- 
maining provinces turned hostile to the resolutions and 
their legislatures threw them down. Though these 
provided the basis for future discussion, the different 
provisions of, the British North America Act of 19867 were 
thrashed out after fresh negotiations in London. 


In Australia a national Convention met at Sydney in 
March, 1891. The delegates were elected by the legislatures 
of the several colonies, they included representatives of 
both Governments and opposition parties and among them 
were Prime: Ministers, past and present. The Convention 
appointed three committees—one to consider the constitu- 
tional machinery, another to consider finance, taxation and 
trade regulations and a third, to deal with the judiciary. 
It met on March 2 and on the 81st of the same month the 
report of the constitution committee with the draft bill was 
placed before it and accepted by it without material 
alteration. But a constitution framed by representatives 
of the legislatures was not regarded as embodying the will 
of the people. So it was necessary that the bill should be 
. submitted to the legislatures concerned and after they had 
approved of it, to the people for ratification. This 
procedure proved -to be the stumbling block. Public 
opinion was moving very slowly. Some legislatures dis- 
cussed the bill but other issues were allowed to take 
precedence. So the work of the Sydney Convention by 
which federation ‘Shad come down from the clouds to the 
earth’? and ‘“‘it changed from a dream into a tangible 
reality’? was thrown away for the present, 
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The movement for a federal scheme was carried on by 
supporters of the Sydney Convention, some of whom estab- 
lished an organisation known as the Federal League. Two 
proposals were put forth about the procedure for calling @ 
convention. One was by Dr. John Quick who suggested 
in 1894 that each colony should simultaneously pass an 
Act providing that the existing voters should elect ten 
representatives to a federal congress, that this congress 
should frame a federal constitution, that the constitution 
so framed should be referred to the voters in each colony 
for ratification and that if it was accepted in two or more 
colonies, it should be forwarded to Her Majesty’s Govern- 
ment for implementation. The other was an amendment 
of this procedure by the Federal League to the effect that 
each colony should at first elect a provincial convention to 
formulate its proposals for a federal constitution. These 
proposals should be submitted to a federal convention 
which would be elected by the colonial parliaments. This 
convention would harmonise the proposals and draft a 
federal constitution which would be referred to popular 
votes for ratification. A conference of Premiers in 1895 
endorsed the first proposal. The colonial legislatures 
decided that ratification would be valid in a colony only 
if a minimum number of votes were registered in favour 
of it. The province of Western Australia decided to elect 
its representatives not by direct vote but by its legislature. 
Elections were held in March, 1897, and the Convention 
held its first session at Adelaide in the same month. A 
draft bill prepared by a committee of three was placed 
before it; after a general discussion it adjourned in April, 
.1897. Meanwhile the colonial legislatures considered the 
bill and suggested amendments. The Convention re- 
assembled in September at Sydney and continued delibera- 
tions for three weeks. It met again in January, 1898, and 
continued till the middle of March when discussions were 
finalised and the bill made ready for reference to the people. 
Three colonies accepted the bill by a large majority of 
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votes. Under the arrangement it could now be forwarded 
to Her Majesty’s Government. But an important omission 
was New South Wales. Some amendments had to be 
finally incorporated in order to accommodate this colony. 
The bill as amended was accepted by fresh referenda in 
all the colonies except Western Australia. It was then 
presented to the British Parliament for legislative enact- 
ment. 


IN INDIA 


In India the idea of a constituent assembly first found 
expression in a statement of Mahatma Gandhi made as far 
back as 1922. ‘‘Swaraj’’, said Mahatmaji, ‘‘will not be a 
free gift of the British Parliament. It will be a declara~- 
tion of India’s full self-expression, expressed through, an 
Act of Parliament. But it will be merely a courteous 
ratification of the declared wishes of the people of India. 
The British Parliament, when the settlement comes, will 
ratify the wishes of the people of India as expressed through 
the freely chosen representatives’’. The idea of Complete 
Independence as the goal of Swaraj had not sprung up 
then and the expedient of ratification by Parliament as in 
the case of Dominions was the guiding factor. It was in 
May, 1934, that the Swaraj Party of the Congress formu- 
lated a scheme, claiming for India the right of self- 
determination and declaring that ‘‘the only method of 
applying that principle is to convene a_ constituent 
assembly, representative of all sections of the Indian 
people, to frame an acceptable constitution.’’ The Con- 
gress Working Committee in June of the same year resolved 
at Bombay that ‘“‘the only satisfactory alternative to the 
White Paper is a constitution drawn up by a constituent 
assembly elected on the basis of adult suffrage or as near 
it as possible.’’ This demand was reiterated at the Con- 
gress session at Faizpur in 1986, which declared that “the 
Congress stands for a genuine democratic State in India 
where political power has been transferred to the people 
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as a whole and Government is under their effective control. 
Such a State can only come into existence through a 
constituent assembly, elected by adult suffrage and having 
the power to determine finally the constitution of the 
country.’? The Congress and its leaders went on voicing 
this fundamental demand at suitable intervals. In 
September, 1989, the Working Committee declared: ‘“The 
Indian people must have the right of self-determination by 
framing their own constitution through a _ constituent 
assembly without external interference.’? The Ramgarh 
Congress of 1940 declared in a single resolution passed by 
it that ‘‘the people of India alone can properly shape their 
own constitution and determine their relations with other 
countries through a constituent assembly elected on the 
basis of adult suffrage. No permanent solution is possible 
except through a constituent assembly where the rights 
of all’ recognised minorities will be fully protected by 
agreement, as far as possible, between the elected repre- 
sentatives of various majority and minority groups.”’ 


The Muslim League which had run after undefined 
goals was originally silent on the method of a constituent 
assembly, but when the Congress pushed through this idea 
in all seriousness, the League favoured the idea of a separate 
constituent assembly for the areas in Pakistan. The con- 
vention of Muslim League Legislators in April, 1946, 
declared that the Muslim nation would never participate 
in any single constitution-making machinery for the purpose 
and that two separate constitution-making bodies should 
be set up by peoples of Pakistan and ‘Hindustan’ for the 
purpose of framing their respective constitutions. 


The idea of a constituent assembly was taken up by 
His Majesty’s Government, which in course of the Cripps 
offer of 1942 proposed to set up, upon cessation of hostilities, 
an elected body charged with the task of framing a new 
constitution for India. On March 15, 1946, Mr. Attlee 
declared in the House of Commons, “‘Is it any wonder that 
to-day India claims as a nation of 400 million people that 
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has twice sent her sons to die for freedom that she should 
herself have freedom to decide her own destiny? What 
form of government is to replace the present regime is for 
India to decide; but our desire is to help her to set up 
forthwith the machinery for making that decision.” 


Accordingly, the Constituent Assembly was set up 
under the Cabinet Mission plan; though the plan was 
ultimately abandoned, the original make-up of the Con- 
stituent Assembly remained but its position and functions 
underwent transformation to suit the changed circum- 
stances. 


COMPOSITION 


The principles followed by the Cabinet Mission in the 
setting up of the Constituent Assembly were as follows :— 


(1) Each province and each Indian State or group 
of States were allotted a total number of seats 
proportional to their respective populations 
roughly in the ratio of one to a million. 


(2) The seats in each province were distributed 
among the three main communities, Muslim, 
Sikh and General, in proportion to their 
respective populations, 

(8) Members of each community in the Provincial 
Legislative Assembly elected their own repre- 
sentatives by the method of proportional 
representation with the single transferable 
vote. 


(4) The method of selection in the case of repre- 
sentatives of Indian States was determined by 
consultation. 


(5) There were no restrictions on the election of 
outsiders to the seats allotted to a province, 
provided they satisfied the other conditions. 
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The allocation of seats was laid down in the following 
tabular form :— ; 
(Section A) 


Province General Muslim Sikh Total 
United Provinces 47 8 — 55 
Madras 45 4 — 49 
Bihar 31 a — 36 
Bombay 19 2 — 21 
Central Provinces 16 1 — 17 
Orissa G — — 9 


(Section B) 


Punjab 8 16 4 28 
Sind 1 3 oe 4 
North-West Frontier 
Province a 8 — 3 
(Section C) 
Bengal | 27 33 — 60 
Assam 7 3 — 10 
210 78 4, 292 
Total for British India ... 292 
Maximum for Indian States ... 938 
Grand Total ... 885 


To Section A, 8 more seats were added for the Chief- 
Commissioner's provinces, and to Section B, one seat for 
British Baluchistan. 

Elections were held in due course and the Congress, 
true to its national character, in selecting candidates kept 
in view the interests of minorities and the desire to get the 
services of ablest men in framing the constitution. It 
selected Adibasis, Indian Christians, Anglo-Indians and 
Parsis. It selected men like Sir S, Radhakrishnan and Sir 
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N. Gopalaswamy Ayyangar who had never served the 
Congress actively. It selected even men like Dr. Shyam- 
prasad Mookherjee, who had actively opposed the Congress 
on many occasions. The generosity of the Congress was 
admitted even by Lord Pethick-Lawrence when he said in 
the House of Lords on July 18, 1946, that ‘‘the Congress 
has always insisted on the national character of their 
organisation and this is fully demonstrated by their 
nomination of personnel in the Constituent Assembly—I 
mean national as opposed to communal character.’’ The 
Constituent Assembly, as it was composed, was fully 
representative of all minorities. The party position in the 
Constituent Assembly originally stood thus— 


Congress —... ... 206 
Muslim League re | 
Independent ... 8 (7 Hindus, 1 Muslim) 
Unionist Party ... 8 (2 Hindus, 1 Muslim) 
Akali Party ee. 18 
Communist .. 1 (Hindu) 
Scheduled Castes 
Federation ee | 


In pursuance to the provision in Para 19 (ii) of the 
Cabinet Mission plan, representatives to the Constituent 
Assembly were selected by some of the States on the basis 
of the formula jointly arrived at by negotiation between 
the States Negotiating Committee and the corresponding 
Committee of the Constituent Assembly. This formula 
required that not less than 50 per cent of the total repre- 
sentatives of the States were to be elected by the elected 
members of State legislatures or where such legislatures did 
not exist, of other electoral colleges. The States would 
endeavour to increase the quota of elected representatives 
to as much above 50 per cent of the total number as 
possible. 

Under the plan of June 8 and as a sequel to it, the 
Constituent Assembly was split up into two, one for the 
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Pakistan areas and another for the Indian Union. So far 
as the Constituent Assembly of India was concerned, 
representatives chosen from the provinces of Bengal, the 
Punjab, Sind and N.W.F.P. and Baluchistan and Sylhet 
district of Assam ceased to be members thereof. In 
accordance with Para 14 of the statement of June 8, 
members were elected afresh from two of the new provinces. 
as follows :— 


Province General Muslim Sikh Total 
West Bengal re F 4 — 19 
East Punjab. re 6) 4 2 12 

Total... 21 8 2 81 


The Muslim League members, 28 in number, represent- 
ing areas of the Indian Union, attended the Constituent 
Assembly from its fourth session and some more represen- 
tatives from the States also joined, raising their total 
number to 60. 


POWERS 


The Constituent Assembly as envisaged in the Cabinet 
Mission plan and its interpretations suffered from very 
serious limitations. The basic principles of the Constitution 
including the Union subjects were pre-determined and 
sitting in Groups was compulsory. The procedure of busi- 
ness was also defined. The entire sanction behind the 
Coristituent Assembly was threatened by the statement of 
December 6, 1946, which laid down that ‘‘should the Con- 
stitution come to be framed by a constituent assembly in 
which a large section of the Indian population had not been 
represented, His Majesty’s Government could not con- 
template forcing such a constitution upon any unwilling 
parts of the country.’’ Lord Pethick-Lawrence made it 
clear in course of the debates in the House of Lords that. 
‘funder the Cabinet Mission’s proposals’ the Constituent. 
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' Assembly cannot frame a constitution which departs from 
the form recommended by the Mission unless agreed upon 
with the approval of the majority of representatives of each 
party.”’ Dr. Rajendra Prasad referred to the limited 
jurisdiction of the Constituent Assembly in his inaugural 
- speech when he said, “‘I am aware that this Assembly has 
been born with certain limitations placed on it from its 
birth, We may not forget, disregard or ignore these 
limitations in the course of our proceedings and in arriving 
at our decisions’. ‘*The Constituent Assembly,’’ said 
Pandit Nehru while moving the Objectives resolution, ‘‘is 
not what many of us would have wished-it to be. It was 
born under special conditions and the British Government 
is responsible for its birth. They have attached certain 
conditions to it. We accepted the plan after serious 
deliberation and we shall endeavour to remain within its 
limits.”’ 


The Constituent Assembly, however, was made 
sovereign for all purposes by the plan of June 8 and the 
Indian Independence Act. Para 19 of the plan laid down 
that ‘“‘the existing Constituent Assembly and the new 
Constituent Assembly will proceed to frame constitutions 
for their respective territories; they will, of course, be free 
to frame their own rules, and the Dominion legislation 
proposed in Para 20 was to be ‘‘without prejudice to the 
right of the Indian Constituent Assemblies to decide in due 
course whether or not the part of India in respect of which 
they have authority will remain within the British Common- 
wealth.’’ Clauses (6) and (8) of the Indian Independence 
Act conferred both constituent powers and legislative 
powers upon the Constituent Assembly, and the Statute 
of Westminister has been made applicable to India in the 
most unfettered way. Section (2) of clause (6) expressly 
provides that the powers of the legislatures of the Indian 
Dominion include the power to repeal “or amend any 
existing or future Act of Parliament, or any order, rule or 
regulation made under any such Act, in so far as itt is part 
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of the law of the Dominion. - This provision, taken 
from the Statute of Westminister, is the keynote 
to the sovereign authority of the Constituent 
Assembly. The aim of the clause, as Mr, Attlee explained 
in course of the debates, was to put the new Dominions 
in the same position as that enjoyed by the existing 
Dominions. ‘‘That is to say, they shall not be fettered by 
any of the limitations which are appropriate to colonial 
legislatures.”” The principle of Dominion sovereignty 
involved therein has also been upheld in a famous decision 
of the Privy Council.° 


COMPARISON 


The Constituent Assembly of India differed in one 
important respect from the one conceived and demanded 
by the Indian National Congress. This Assembly was not 
elected on the basis of adult suffrage. Men who could not 
see eye to eye with the Congress took advantage of this 
and used it for the purpose of adverse criticism. 
Mr. Churchill said in the House of Commons in March, 
1947, that the so-called Constituent Assembly, summoned 
on altogether inadequate representative franchise, had 
absolutely no right to decide the fate of India and express 
the wishes of the great masses of India. But in the 
gravely tense situation prevailing at the time the Cabinet 
Mission visited India, a country-wide election on the basis 
of adult franchise was fraught with immense danger. India 
was virtually sitting on the top of a volcano which might 
have erupted any moment and which did actually erupt 
at certain places. Speed was the only criterion necessary 
for constitutional change. Elections were held in the 
beginning of the year 1946 and the existing Legislative 
Assemblies represented almost a replica of the general 
electorate. 

India occupies a unique position in the history of 
constituent assemblies. So many of them have gone 


®°In Moore vs. Attorney-General for the Irish Free State, 1985. 
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before, and ‘‘our mind goes back to these great examples 
and we seek to leary from their successes and to avoid their 
failures*.’? She had conditions largely similar to those 
which contributed to the success of the pioneer constituent 
assembly: of the world—the Philadelphia Convention of 
1789 in America. The American’ colonies declared 
Independence in 1776. The international situation was 
then highly unfavourable to Great Britain. India asked 
her to quit the country in 1942, when England was engaged 
in the most crucial war. The colonies had been trained in 
some of the democratic principles by the British Govern- 
ment which had granted them some reforms. India had 
also developed a democratic tradition due to British rule, 
law and institutions prevailing over a long period. In the 
American Convention there were many eminent men like 
George Washington, Benjamin Franklin, James Madison 
and Alexander Hamilton. In the Indian Constituent 
Assembly also there were able statesmen like Pandit Nehru, 
Sardar Patel, Dr. Rajendra Prasad, Dr. Shyamaprasad 
Mookherjee, Sir N. Gopalaswamy Ayyangar, Sir Alladi 
Krishnaswami Iyer; leading lawyers like Dr. Jayakar, 
Dr. Ambedkar, Sir B. L. Mitter, Dr. K. N. Katju, Pandit 
H. N. Kunzru, Mr. K. M. Munshi; versatile scholars like 
Sir S. Radhakrishnan, Dr. Sachchidananda Sinha, Dr. 
H. C. Mookherjee, Prof. K. T. Shah; experienced adminis- 
trators like Mr. C, Rajagopalachariar, Pandit Pant, Mr. 
B. G. Kher, Mr. Srikrishna Sinha, Pandit R. S. Shukla; 
notable women like Mrs. Vijaylakshmi Pandit, Mrs. Sarojini 
Naidu—an imposing array of men and women who could 
adorn any other assembly of the world whatsoever. 


India also lacked most of the conditions which account- 
ed for failures of constituent assemblies in the past. Unlike 
France during and after the Revolution of 1789, India had 
already developed a democratic tradition and organised 
parties, guided by able leaders. The Convention of 


* Speech of Pandit Nehru delivered in the Constituent Assembly 
on Dec. 18, 1946. 
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Canada and a number of conferences in Australia 
failed to produce the desired result due to strong 
separatist tendencies of the constituent units. The 
constitution framed by the Frankfort Parliament of 
1848 could not be put into effect due to the aversion of 
German states to unification. In India none of the 
provinces was an independent entity, and all the provinces 
of our Indian Union including those created after partition, 
were bound together by feelings of unity and commonness 
which had deeper foundations than either the American 
-colonies or the Canadian provinces ; even some of the Indian 
States desired a strong union. There was no need for 
ratification either by the people or the provinces, and the 
constitution framed by the Constituent Assembly was final. 
This was more so, because this Assembly, unlike the 
Philadelphia Convention or the French States-General, was 
formed with the definite object of constitution-making. 


However, the problems before the Indian Constituent 
Assembly were more serious than those which confronted 
other assemblies. This body was to make a constitution 
for more than 300 million people. In U. S. A. at the 
time of the Philadelphia Convention the population was 
less than four million. In Canada in 1864-67 it was about 
_three million and seventy thousand and in Australia in 
1900 it was three million and a half. The Constituent 
Assembly was meeting in 1947. Two world wars had gone 
by. Politica] ideas had progressed considerably; the 
relations among the individual, the group, and the state 
had changed radically. India’s constitution-makers were 
to take note of all these. . Besides, there were the problems 
peculiar to India—the depressed classes, racial minorities, 
tribal areas and the Native States. The atmosphere out~ 
side the Assembly Hall was ‘also far from conducive to 
. constructive thinking. Widespread communal disturbances 
were ravaging the country. Yet it stands to the credit of 
the members that they overcame all these problems in a 
most methodical, peaceful and democratic way. 
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A brief resume of the work done by the Constituent 
Assembly so far is given below.’ 

It was the 9th of December, 1946. Inside the Con- 
stitution Hall 205 of the country’s chosen and_ trusted 
representatives gathered to frame the Constitution of 
free India. In this chamber where history was being 
made there was no melancholy. 862 bulbs dispelled all 
traces of gloom. A blazing constellation of domed lamps 
pendant from the 70-feet ceiling lit up the vast semi-circu- 
lar chamber with mellow radiance. 

One nationalist daily described it as ‘“‘the first of the 
last steps to Freedom.’’ Another said, ‘‘solemn without 
being sepulchural, well-staged without being theatrical— 
the proceedings did justice to the moment.’’ It was in this 
setting that Dr. Sachchidananda Sinha’s words rang out: 
“Where there is no vision, the people perish.” These men 
and women had been charged to incarnate India’s glorious 
vision in a Constitution, ‘‘a Constitution reared for im- 
mortality,’’ as Dr. Sinha said in his inaugural address. One 
member expressed subsequently, ‘‘Everyone would so do 
work that our children and grand-children will say ‘our 
fathers and grandfathers sat here in 1947 at Delhi and 
framed a Constitution which will stand the test of time and 
on which the future history of India will be built.’ Let us. 
so conduct ourselves that in the future history of India they 
will say we did our work properly and acquitted ourselves 
like men—true sons of India.’’ . . 

After the routine business of setting up Oommittees to 
frame rules of procedure and for other preliminary work, 
the House took up the matter of electing its permanent Pre- 
sident. Dr. Rajendra Prasad, the beloved leader, scholar, 
statesman and writer and a man of action withal, was un- 
animously elected the President of the Constituent 
Assembly. All sections of the House joined in offering him | 
their warm felicitations. 

7It is adopted mainly from a report of the ‘Work Done by the 


Founding Fathers’, issued. by the Director of Publicity, the 
Constituent Assembly of India. 
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On December 18, Pandit Jawaharlal Nehru moved his 
resolution on the Aims and Objects of the Constitution of 
the free Indian Union. It was eloquently supported by 
Sri Purushottamdas Tandon, the grand old man of the 
United Provinces. For four days the discussions were con- 
tinued until the Hon’ble President decided on the 23rd 
December that further discussion of the Objectives resolu- 
tion be postponed to the January session. 

On January 20, the Constituent Assembly reassembled. 
After the necessary preliminary work the debate on the 
Objectives resolution was resumed. Dr. Radhakrishnan, 
Mrs. Vijaylaxmi Pandit, Dr. H. C, Mukherjee and others 
participated in the debate. Amidst applause from the 
House and rejoicings in all parts of the country India’s 
Charter of Freedom was adopted by the Constituent 
Assembly on January 21, 1947. For the rest of the 
five-day session the . Assembly transacted routine 
business, including the election of Dr. H. C. Mukherjee 
as one of its Vice-Presidents and the election of 
three Committees, (1) Advisory Committee, (2) Business 
Committee and (8) Committees on Subjects assigned 
to the Centre. Initially the Advisory Committee 
was composed of 50 members and the President of the Con- 
stituent Assembly was empowered to nominate up to 22 
further members. This Committee had the widest terms 
of reference of all the Committees set up and was meant to 
advise the Assembly on the fundamental rights of citi- 
zens, the protection of minorities and the administration of 
backward and tribal areas. 


After two and a half months of storm and stress India’s 
constitution-makers reassembled on April 28, 1947, in the 
Constitution Hall, New Delhi, which was enlivened this 
time by the presence of the Prime Ministers and elected 
representatives of Baroda, Jaipur, Jodhpur, Udaipyr, Pa- 
tiala, Bikaner, Cochin and Rewa. As Dr. K. Shridharani 
put it, ‘a few flamboyant turbans were now brought to the 
arena.” The Dewan of Udaipur eloquently expressed what 
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everyone present felt. ‘“‘Anyone,’’ said he, ‘“‘who is not 
moved by this historic occasion of the meeting of India’s 
constitution-makers must have a heart as cold as the cold 
winds that blow in Simla in winter and as hard as the 
parched rocks one sees flying over arid Baluchistan.”’ 


The third session has not been a long one; but it has 
done monumental work. Pandit Nehru moved the reso- 
tion to record the Report of the Negotiating Committee 
set up by the Constituent Assembly and the States Nego- 
tiating Committee, which was adopted by the House. 
Sir N. Gopalaswamy Ayyangar presented the Report. 
of the Committee on Union Subjects, on which discussion 
was postponed till the next session. The most import- 
ant achievement of this brief five-day session was the 
adoption of the Fundamental Rights as proposed by 
Sardar Patel on behalf of the Advisory Committee, 


When the fourth session opened on July 14, the entire 
political situation had undergone a radical change. 
Accordingly, this session was markedly different from the 
first three sessions. Not only did the representatives of the 
Indian States attend in all. but full strength, but the 
Muslim League members from India were also present. 

The various Committees, appointed by the Constituent 
Assembly, notably the Union Constitution Committee and 
the Provincial Constitution Committee, laboured faithfully 
and indefatigably during the two months between the April 
and the July sessions. The fruits of their hard labour 
were now placed before the House. Sardar Patel, as 
Chairman of the Provincial Constitution Committee, pre- 
sented the Report which was taken up clause by clause for 
full and free discussion. Pandit Nehru presented the 
Report of the Union Constitution Committee. 

July 22 was a special day, the Flag Day, when the 
Constifuent Assembly stood up in solemn silence as~one 
man and adopted the Tricolour with the Asokan Chakra 
in place of the Charkha as the Flag of free India. The 
House had assembled in full strength. The galleries were 
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overflowing. The atmosphere was tense with excitement. 
All through the proceedings there was not one discordant 
note. Unanimity had blossomed like a flower in the desert. 
Congressmen, Leaguers, Harijans, Christians, Anglo-Indians, 
Sikhs, Adibasis, Parsis and all vied with one another in 
paying homage to the Flag of independent India. After 
some twenty-two speakers representing all sections of India 
had pledged their allegiance to it, the House, literally at 
the bidding of Mrs. Sarojini Naidu, rose and saluted the 
National Flag. ; 


When the Constituent Assembly reassembled on 
August 14 midnight for the purpose of ‘taking over’, it was 
a memorable scene ifi the annals of India. As the members 
stepped in one after another, thousands of conches blew all 
around and thundering applause and cries greeted them. 
There were many who literally burst into tears in excess 
of joy. All members took the solemn oath dedicating 
themselves in all humility to the service of India and her 
people. ‘‘At the stroke of midnight hour,’’ said Panditji, 
*“‘when the world sleeps, India will awake to life and 
freedom.”’ Proceedings of this momentous meeting were 
relayed over the radio and every speech and _ national 
anthem uttered and sung in the Assembly echoed and 
re-echoed with redoubled solemnity, grandeur and rejoicing 
throughout the length and breadth of the country. It was 
in this memorable session that Dr. Rajendra Prasad gave 
the assurance to all the minorities that ‘‘they will receive 
fair and just treatment and there will be no discrimination 
in any form against them. Their religion, their culture 
and their language are safe and they will enjoy the rights 
and privileges of citizenship.’’ To all he gave the assurance 
that ‘it will be our endeavour to end poverty and squalor 
and its companions, hunger and disease, to abolish 
distinctions and exploitations, and to ensure decent condi- 
tions of living.’’ Such assurances are fundamental to the 
life of the citizen and there was need for reiterating them 
on the day of birth of Freedom. 


CHAPTER Ill 
BASIC PRINCIPLES OF THE CONSTITUTION 


“‘Words are magic things often enough but even the magic 
of words sometimes cannot convey the magic of the human 
spirit and of a nation’s spirit. And so it cannot be said that 
this resolution at all conveys the passign that lies in the hearts 
and the minds of the Indian people to-day.’? Pandit Nehru: 
In his speech on the Objectives resolution in the Constituent 
Assembly. 


Tue fundamentals -of the Indian Constitution have been 
laid down in a resolution on Declaration of Objectives, 
moved by Pandit Nehru in the Constituent Assembly and 
passed by all standing. As the mover himself explained, 
‘In building we must note with care each brick that we 
use. But before that we must have a plan of the structure 
we wish to erect. This resolution is not a part of the 
cogstitution that we are going to draw up and it must not 
be looked upon as such. It steers in between two extremes. 
of saying too much and too little, and lays down: only 
certain fundamentals which I believe no group, no party 
and hardly any individual in India can dispute.’’? In the 
opinion of Dr. B. R. Ambedkar, the resolution “would act 
as a sort of directive to the Constituent Assembly,’’ while 
Sir N. Gopalaswamy Ayyangar described it as a resolution 
‘*which must preface everything substantia] that we propose 
to do in this Assembly.’’ The people in general welcomed 
it as a Magna Carta or Charter of Freedom which they 
could use in vindication of their rights and liberties. In 
the words of Pandit Nehru, ‘‘it is something more than a 
resolut‘on. It is a declaration, a firm resolve, a pledge, an 
undertaking and for all of us a dedication.”’ It was com- 
mended more than once even in the British Parliament. 
Mr, A. V. Alexander, replying to debates, declared’, “1 


7In the House of Commons on March 6, 1947. 
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give as much faith to this pledge as I would to one made 
here in my own country.’’ Mr. Arthur Henderson said? 
that it was a charter of fundamental rights of which any 
country might be proud. 


The terms of the resolution can hardly be described 
in a better way than in its original Janguage which is as 
follows :— 


‘*Wherein this Constituent Assembly declares its tirm 
and solemn resolve to proclaim India _ as 
independent, sovereign Republic and to draw 
up for her future Government a constitution, the 
territories that now comprise (the Dominion of) 
India, the territories that now form the Indian 
States, and such other parts of India as are 
outside (the Dominion of) India and the States, 
as well as such other territories as are’ willing to 
be constituted into the independent, sovereign 
India shall be a Union of them all; and 


Wherein the said territories, whether with their 
present boundaries or with such others as may 
be determined by the Constituent Assembly and 
thereafter according to the law of the constitu® 
tion, shall possess and retain the status of 
autonomous units, together with  residuary 
powers, and exercise all powers and functions of 
Government and administration, save and except 
such powers and functions as are vested in or 
assigned to the “Union, or as are inherent or 
implied in the Union or resulting therefrom ; and 


Wherein all power and authority of the sovereign, 
independent India, its constituent parts and 
organs of Government,. are derived from the. 
people; and ; 

Wherein shall be guaranteed and secured to all the 
people of India justice, social, economic and 


?In the House of Commons on July 11, 1947. 


56 , THE CONSTITUTION OF FREE INDIA 


political; equality of status, of opportunity and 
before the law; freedom of thought, expression, 
belief, faith, worship, vocation, association and 
action, subject to law and public morality; and 

Wherein adequate safeguards shall be provided for 
minorities,. backward and tribal areas, and 
depressed and other backward classes; and 

Wherein shall be maintained the integrity of the 
territory of the Republic and its sovereign rights 
on land, sea and air according to justice and the 
law of civilised nations, and this ancient land 
attain its rightful and honoured place in_ the 
world and make its full and willing contribution 
to the promotion of world peace and the welfare 
of mankind.”’ . 

The basic principles that emanate from the above 

‘Declaration are briefly the following :— 

(1) India is an independent, sovereign Republic ; 

(2) The units shall be autonomous with residuary 
powers’ ; 

(8) Ultimate sovereignty, both in the Union and 
units, shall rest with the people; 

(4) Justice, equality and freedom of all kinds shall 
be guaranteed to all the people; 

(5) Adequate safeguards shall be provided for 
minorities and backward classes; 

(6) In the international sphere India’s sovereign 
status shall be subject to justice and the law 
of civilised nations, and her foreign policy 
shall be one of peace and co-operation. 


(I) INDEPENDENT SOVEREIGN REPUBLIC 


The most important fact about the Objectives 
resolution is that it proclaims as established the long- 
cherished goal of India’s independence. When the new 


* This position has been changed as a sequel to Partition. 
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Constitution comes into force, India will have the status, 
not of a Dominion in the British Commonwealth of 
Nations, but of an independent sovereign State. ‘* The 
natural consequence of the above resolution,’’ observed 
Sir N. Gopalaswamy Ayyangar* “‘would be breaking away 
from the British Commonwealth of Nations. Any advantage 
that we could derive from its membership could equally 
well be derived by suitable treaty arrangements 
between India and Britain treating each of them as a 
country foreign to the other.’? Of course, Dominion Status 
as understood now amounts virtually to independence. 
Ireland, though a Dominion, declared herself as an 
independent, sovereign state under her new constitution 
of 1987, has abolished the oath of allegiance 
to the Crown and remained neutral throughout the last 
war. Prof. A. B. Keith has recently written a volume to 
show the Dominions as Sovereign States. It is still true, 
however, that as late as 1984 one Dominion was demoted 
to the status of a dependency; and in Canada, every 
amendment of the constitution and in Australia, every one 
altering the relations between the states and the federal 
government must be enacted in the form of a statute in 
London. It is, therefore, just and proper that the fathers 
of the Indian Constitution paid their first attention to 
the declaration of India’s independent, sovereign status. 
Next, she is a Republic. As early as 1929, Pandit 
Nehru declared’, “I must frankly confess that I am a 
Socialist and a Republican and am no believer in kings and 
princes. ’’ The Meerut session of the Congress on Novem- 
ber 24, 1946, declared in one of six resolutions passed by 
it that “é6it (the Congress) stands for an independent, 
sovereign Republic wherein all powers and authority are 
‘derived from the people.’’ The Constituent Assembly on 
January 22, 1947, (after the lapse of about two months) 


. * Before the Delhi Rotary Club on Aug. 21, 1947, 
*In his presidential address at the 44th session of the Congress 
at Lahore. 
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. 


in firm and solemn words proclaimed India as an indepen- 
dent, sovereign Republic. ‘‘What else can we have in 
India ?’’ said Pandit Nehru in the Constituent Assembly, 
‘‘Whatever the State may have or may not have, it is 
impossible and inconceivable and undesirable to think in 
any other terms but in terms of a Republic in India.”’ 


* Republic * means generally that form of democratic 
Government in which the ruler, usually called President, 
is elected by the citizens ordinarily for a definite term. 
The word has, however, been used in a very wide sense 
both in classical and modern times. Plato used it to mean 
an ideal polity in which the general body of citizens/ was 
divided into three classes—Guardians or the governing 
class, Warriors or the fighting class, and Artisans or the 
working class, corresponding to the national, spirited and 
appetitive parts of the human soul. In ancient India 
throughout the Vedic literature one finds reference to re- 
publican forms of Government and the two kinds of 
assembly—the Sabha or the council of the selected few, 
and the Samiti or gathering of the entire community. 
The Roman State under two elected consuls and a 
nominated Senate, composed of two classes, the patricians 
or the rich, and the plebeians or the commoners, is known 
to history as a Republic. France in 1795 under a 
Directory of five members was a Republic, though short- 
lived. The Second Republic, attempted after the Revolu- 
tion of 1848, had a President but only to see Louis 
Napoleon make the office a stepping-stone to an imperial 
title. The Third Republic, adopted in 1875 and modelled 
after the American example, approached the truly repub- 
lican type. Switzerland under a_ plural executive, 
consisting of seven elected persons acting in a body with 
one of them as a President, and Germany under the 
Weimar constitution, with its elected President, are all 
known as Republics. Even the U.S.S.R., where one- 
party dictatorship prevails, is said to be a Union of 
Socialist Republics. The oldest example of a federal 
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Republic is that of the United States. Formed in 1789, it 
has survived the stress and strain of a Civil war. and has 
helped materially in two great wars, and has stood the 
test of time admirably well. As one author put it,° 
‘** Constitutions, as Governmental panaceas, have come 
and gone; but it can be said of the American constitution, 
paraphrasing the noble tribute of Dr. Johnson to the 
immortal fame of Shakespeare, that the stream of time 
which has washed away the dissoluble fabric of many 
other paper constitutions, has left almost untouched its 
adamantine strength.’? India is a Republic, not in the 
Platonic sense of an Utopia nor in the Roman sense of 
an oligarchy nor in the Soviet sense of a one-party dic- 
tatorship, but in the sense of this immortal American 
frame-work which has been accepted by the world as the 
model for republican and federal constitutions. India’s 
Constitution is necessarily democratic; yet in form it 
stands in direct contrast to the world’s oldest democracy, 
viz., that of Britain, which is of the monarchical type. 
There is, however, one important drawback of the 
Indian Republic, which is the existence of monarchical 
Governments in the Native States that have joined it. This 
point was referred to by Pandit Nehru when he said in 
‘the Constituent Assembly that ‘‘ the mention of Republic 
in the resolution may somewhat displease the Rulers of 
Indian States.’? Nobody doubted the sincerity of his 
statements that “‘ personally I do not beheve in the 
monarchical system anywhere and in the world to-day 
monarchy is a fast disappearing institution *? and that 
** personally I should like a measure of uniformity in 
regard to the apparatus and machinery of Government.’” 
Nevertheless, it was not. ‘‘ the question of his personal 
belief in the matter ’’ and the House has been reconciled 
by him to the position that “‘ if the people of a particular 
State desire to have a certain form of administration, even 
* James Beck, ‘“‘The Constitution of the United States—Yesterday, 


To-duy and To-morrow.’’ Quoted by Dr. Sachchidananda Sinha in 
his inaugural address before the Cinstituent Assembly. 
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though it might be monarchical, it is open to them to 
have it.’? However much the force of public opinion may 
induce Rulers to introduce responsible Government in 
States, it is unlikely that they will ever give up their 
luxurious Thrones. The Indian Republic will, for a long 
time to come, continue to be vitiated by these monarchi- 
cal parasites. 


(2) RESIDUARY POWERS FOR THE CENTRE . 


Originally the Objectives resolution provided that the 
provinces and States shall be autonomous units with re- 
siduary powers of legislation. It was intended thereby to 
bring all the provinces and States into the Union, as 
envisaged in the Cabinet Mission plan. But when india 
was divided, the constitution-makers reverted to the 
position of a strong Centre, possessing residuary powers. 
The Union Powers Committee have recommended that re- 
siduary powers should remain ‘with the Centre and so far 
as the Indian States are concerned, residuary powers 
would vest with them unless they consented to their 
vesting in the Centre. The Objectives resolution will he 
redrafted accordingly. 

The position of the units in relation to a federation- 
varies from country to country and is mainly the result 
of historical forces peculiar to that federation. In America 
the units had been separate political entities, each with 
its own distinct history and antecedents. The necessity 
of common action led them as free contracting parties to 
enter into a federation. The Articles of Union, adopted 
in 1777, which preceded the constitution of 1789, provided 
that ‘‘each state retains its sovereignty, freedom and in 
‘dependence and every power, jurisdiction and right which 
is not by this confederation expressly delegated to the 
United States in Congress assembled.’’ Almost the same 
principle is recognised in the tenth amendment to the 
Constitution which says that ‘‘ the powers not delegated 
to the United States by the constitution, nor prohibited 
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by it to the states, are reserved to the states respectively, 
or to the people.’’ In Canada the federation grew up 
under the shadow of the Civil War in America. Sir John 
Macdonald and other: framers of the constitution were 
at heart supporters of a strong ‘Union and anxious to limit 
as closely as possible the autonomy of the parts. The 
reason assigned by them for departing from the American 
model was that the insistence of state rights had brought 
about an unhappy civil war in America and it was 
necessary to avoid-the weakness of the American Union. 
Accordingly, the Canadian federation possesses all powers 
of legislation other than those assigned to the provinces 
under section 92 of the constitution; and a host of laws 
and decisions in Canada from 1867 right up to 1896 treated 
the provinces as no better than local self-governing bodies. 
In Australia the Convention which framed the Common- 
wealth constitution came to the conclusion that the 
difficulties that cropped up in America ‘* were the results 
not of the principles of distribution but of the fewness of 
specific powers assigned and of the limitations with which 
these powers were beset.’’ ‘‘The colonies were autonomous 
and the effort to bring them into federation meant serious 
surrender of authority.’’ So the residuary powers were 
given to the states under section 107 of the constitution. 


(8) SOVEREIGNTY OF THE PEOPLE 


The City-States of ancient Greece were ruled by 
the people in a direct sense. All of them participated in 
the making of laws and shared in their administration. 
But the vast size of modern States has made this arrange- 
ment physically impossible, and democracy now-a-days,. 
instead of being in its literal sense a rule of the Demos, 
amounts necessarily to.a system of check and ultimate 
control by the people. As John Stuart Mill argued in 
1861, ‘‘there is no difficulty in showing that the ideally 
best form of Government is that in which the sovereignty 
or supreme controlling power in the last resort is vested 
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in the entire aggregate of the community, every citizen 
not only having a voice in the exercise of that ultimate 
sovereignty, but being at least occasionally called on to 
take an actual part in the Government, by the personal 
discharge of some public function, local or general.’’ It 
is, therefore, just and proper that the Objectives resolu- 
tion of the Constituent Assembly expressly pro- 
vides that all power and authority of the Union as well 
as of the units constituting it are derived from the people. 
The preamble to the Union Constitution reads thus: ‘‘We, 
the people of India, seeking to promote the common good, 
do hereby, through our chosen representatives, enuct, 
adopt and give to ourselves this Constitution. ’’ 
On the 15th of August, 1947, all members of the Consti- 
tuent Assembly took an oath, dedicating themselves to 
“the service of India and her people.’’ All 
democratic constitutions have laid stress on this funda- 
mental principle. The preamble to the American con- 
stitution contains the words ‘‘We, the people of the United 
States, do ordain and establish this constitution for ‘the 
United States of America.’’ In the words of Chief Justice 
Marshall, ‘“‘It is emphatically and truly a government of 
the people, in force and substance it emanates from them, 
its powers are granted by them, and are to be exercised 
directly on them and for their benefit.”’’ Abraham Lincoln 
described it in immortal language as ‘‘a Government of the 
people, by the people, for the people.’? In Britain, 
sovereignty of thé people proceeds not from a specific con- 
stitutional provision, since there is no written constitution 
but from the general body of common law,- from some of 
the statute laws, a host of judicial] decisions and the conven- 
tions of the constitution. It has been an important 
principle of the Rule of Law that the rights of the 
individual form the basis of the constitution rather than 
flow from it. As Dicey has shown", legal sovereignty in 


"From his Judgment in McCulloh vs. Maryland case, (1819). 
*In The Law of the Constitution, pp. ‘70-78. 
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the English constitution rests in Parliament, i.e., in the 
House of Lords, the House of Commons and the Crown 
acting together. Political sovereignty resides in the electors 
or the people and Parliament is only the vehicle for 
expressing the wishes of the political sovereign. Ultimately, 
the legal sovereign is subordinate to the political sovereign. 


In India, the doctrine of popular sovereignty, however, 
becomes highly anomalous when applied to the Native 
States where the divine right of kings prevails and Rulers, 
with very few exceptions, are sovereign, instead of the 
people. It is desirable in the interests of India and in 
their own interests that Rulers peacefully transfer their 
sovereign authority to their subjects before they are forced 
out of their Thrones by internal revolt. Pandit Nehru has 
rightly pointed out that ‘‘the people of the States must 
share completely in the freedom to come. It is quite 
inconceivable that there shall be different standards or 
degrees of freedom as between the people in the States and 
the people outside them.’’ 


(4) JUSTICE, EQUALITY AND FREEDOM 


The Constitution not only guarantees but shall secure 
to all the people of India justice, social, economic and 
political; equality of status, of opportunity, and before the 
law; freedom of thought, expression, belief, faith, worship, 
vocation, association and action subject to law and public 
morality. These principles, so valued in civilised countries, 
for which many revolutions have been fought, dynasties 
overthrown and kings beheaded, form the very basis of the 
Constitution in India. Without these, democracy becomes 
ineffective, a sham and a mockery. The general principles 
of justice, equality and freedom laid down above have been 
elucidated and incorporated in an elaborate list of justici- 
able rights, embodied in the Constitution, which are dealt 
with in the next chapter on Fundamental Rights. 
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(5) SAFEGUARDS FOR MINORITIES 


Like the principles of justice, equality and freedom, 
it is also a fundamental objective of the Constitution that 
adequate safeguards ‘shall be provided for minorities, 
backward and tribal areas and depressed and other back- 
ward classes. These’ safeguards are reiterated and 
enumerated in a list of fundamental rights in the Con- 
stitution. As Sardar Patel observed’, the justiciable rights 
offer a most valuable safeguard for minorities over a com- 
prehensive field of social life. In addition, the Constitution 
provides for a number of political safeguards for minorities 
through reservation of seats in legislatures and nomination 
of candidates for that community which has no _ reserved 
seat, through a directive on the executive head to include. 
in the Cabinet members of important minority communities 
as far as practicable and through an administrative 
machinery to ensure protection of minority rights. 


(6) FOREIGN POLICY OF PEACE AND 
CO-OPERATION 


In the international sphere, India’s sovereign authority 
will not be unlimited. It will be subject to the self- 
imposed limitations of justice and international law. 
Within these limitations, her activities will be so directed 
that ‘‘this ancient land shall attain its rightful and honoured 
place in the world and make its full and willing contribution 
to the promotion of world peace and the welfare of 
mankind.’’ In brief, the Objectives resolution lays down 
the general line of her future policy which, far from being 
aggressive, shall be one of co-operation in the cause of 
world peace. As Pandit Nehru has stated in clear and 
memorable terms,’ ‘‘The framers of our Constitution should 
always bear this larger international aspect in mind. We 
approach the world in a friendly way. We want to make 


’ In the Constituent Assembly on Aug. 26, 1947, 
*° In the Constituent Assembly on Dec. 18, 1946. 
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friends with all countries.’’ Again, ‘“We seek peace. We 
do not want to fight any nation if we can help it. The 
only possible, real object that we, in common with other 
nations, can have is the object of co-operating in building 
up some kind of a world structure, call it one world, call 
it what you like. India is a great country, great in her 
resources, great in her manpower, great in her potentiality 
in every way, and I have little doubt that a free India on 
every plane will play a big part on the world stage. What 
we achieve in human liberty by co-operation is likely to 
survive. What small points we may gain here and there 
by conflict and by overbearing manners and by threats 
will not, survive long. It will only leave a trail of bad 
blood behind it.’’’? Dr. Rajendraprasad, too, has assured 
all countries of the world'’ that ‘*we propose to stick to our 
historic tradition to be on the term of friendship and amity 
with all, that we have no designs against any one and hope 
that none will have any against us. We have only one 
ambition and desire and that is to make our contribution 
to the building up of freedom for all and peace among 
mankind.”’ 


This principle has been incorporated as a directive of 
State policy in the list of non-justiciable fundamental 
rights in the Constitution. The last item in that list 
provides that the State shall promote international peace 
and security by the prescription of open, just and honour- 
able relations between nations, by the firm establishment 
of the understandings of international law as the actual 
rule of conduct among Governments and by the mainten- 
ance of justice and scrupulous respect for treaty obligations 
in the dealings of organised people with one another. 


11 Speech in the Constituent Assembly on Jan. 22, 1947. 
In the Constituent Assembly on Aug. 15, 1947. 


CHAPTER IV 
FUNDAMENTAL RIGHTS 


“Rights are the groundwork of the State, They are the 
quality which gives to the exercise of its power a moral charac- 
ter. And they are natural rights in the sense that they are 
essential for the good life.’’——Harold Laski. 


FUNDAMENTAL rights by definition imply the rights that 
are fundamental to the citizen, that is, the powers and 
privileges, social, religious, economic and political which 
are essential for his life, liberty and happiness. They 
connote the basic principles that determine the relations 
between the State and its citizens and between one citizen 
and another. ‘‘The commonest mode of guaranteeing civil 
rights,’’ writes a distinguished author, ‘‘is that of enumerat- 
ing them in the written constitution—either as a formal 
bill of rights or in a series of less connected provisions 
amounting to the same thing—thereby placing squarely 
upon the Government an obligation to observe and uphold 
them’’’. 

Sir John Simon once pointed out’ that ‘fundamental 
rights would be valueless if they were not implemented by 
law courts, and if they were implemented, it would lead 
to great confusion.’ Sir Sivaswamy Aiyer went further and 
arrived at the conclusion that ‘‘the inclusion of a declara- 
tion of rights in a constitution must be held to be 
unnecessary, unscientific, misleading and either legally 
ineffective or harmful’.’’? The former was an Imperialist 
outright and cared little for the good of the Indian people. 
The latter wrote in a background which is no more; if he 
were to rewrite his theories, he would have, in all 
probability, argued in favour of a declaration of funda- 

1F. A. Ogg. ‘European Governments and Politics,’ 1989, p. 38. 


* At the 8rd session of the Round Table Conference on Dec. 17, 1982. 
> Indian Constitutional Problems, p. 184. 
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mental rights. Such a declaration is now almost universally 
admitted to be an essential part of a written constitution, 
and more so in the case of India, where the masses, being 
illiterate, are generally disinterested in political affairs and 
are incapable of that ‘‘eternal vigilance,’’ which, according 
to Bryce, ‘‘is the price of liberty.’’ It will not only serve 
as an effective means of ensuring individual liberty and 
presenting executive excesses, but also as a great instru- 
ment of political education. 


Almost all the democratic constitutions contain a 
guarantee of fundamental rights. A Declaration of the 
Rights of Man and of the Citizen was the most outstanding 
product of the French Revolution ; its principles formed the 
basis of the French constitution for a good number of years 
and have also been incorporated in the new constitution 
adopted by the French Constituent Assembly on Septem- 
ber 29, 1946. In England, though there is no single 
document enumerating all these rights, there is no lack of 
constitutional guarantees of the kind. Some rights such as 
the writ of habeas corpus, the right to bear arms and of 
petition are expressly provided in great statutes like the 
Habeas Corpus Acts of 1679 and 1816, the Petition of 
Rights, 1628, and the Bill of Rights, 1688. Some like 
freedom of speech, of assembly and of religion rest upon 
guarantees of common law, most fundamentally upon the 
common-law principle that one may lawfully do anything 
which is not forbidden by law. There are others which 
flow from that precious principle of the English constitu- 
tion, the Rule of Law, which, though not enacted in a 
statute is still implicit in a long line of parliamentary 
measures and judicial decisions. In Germany the Weimar 
constitution contained 5 chapters and 57 articles devoted 
to the fundamental rights and duties of Germans (Part II 
of the constitution). In the United States the national 
constitution, including its amendments, sets forth some 20 
provisions, granting rights positively, and about 80 specific 
prohibitions, removing the restrictions on other rights. 
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A complete chart of all possible rights would be 
unwieldy and impracticable; too concise a list, on the other 
hand, would be risky and may be liable to serious omissions. 
The provisions relating to fundamental rights in the 
Indian Constitution strike a golden mean between these 
two extremes. As Sardar Patel, Chairman of the Advisory 
Committee on Fundamental Rights, pointed out, ‘‘There 
were two schools of thought in the Committee. One school 
considered it advisable to include as many rights as possible 
which could be made justiciable issues. The other school 
considered it advisable to restrict fundamental justiciable 
rights to a few essential issues. Between these two schools 
of thought there was considerable discussion and a mean 
was drawn.”’ 

The fundamental rights flow from the _ principles 
which are guaranteed and secured to all the people of India 
by the Objectives resolution. These are justice, social, 
economic and political; equality of status, of opportunity 
and before the law; freedom of thought, expression, belief, 
faith, worship, vocation, association and action; and ade- 
quate safeguards for minorities and backward classes. The 
fundamental rights include in addition the right of 
citizenship, of universal adult franchise, the writs of 
habeas corpus, mandamnus, quo warranto, certiorari and 
a number of specific prohibitions such as abolition of titles, 
untouchability, begar or forced labour, child labour and of 
traffic in human beings. The more important fundamental 
rights require closer analysis. 


CITIZENSHIP 


The Citizenship clause as finally adopted by the Con- 
stituent Assembly reads thus: 


**Kvery person born in the Union and subject to 
its jurisdiction, every person either of whose parents 
was, at the time of such person’s birth, a citizen of 
the Union and every person naturalised in the Union, 
shall be a citizen of the Union.’’ 
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There are two principles involved in citizenship, viz., 
jus soli or law of the soil which makes place of birth the 
determining factor and jus sanguinis or law of the blood 
which makes parentage the determining factor. Roman 
law followed the second principle and determined all 
questions of a man’s status by reference to his birth; 
English common law followed the first and made nationality 
dependent on the place of a man’s birth. The modern 
conception of citizenship is a synthesis of both these 
principles. What was wanting in common law. was 
remedied in England by the Nationality and Status of 
Aliens Act, 1914, as amended in 1918 and 1922. In U.S.A. 
the original constitution did not define citizenship in any 
way, though it used the term seven times. This defect was 
removed by the fourteenth amendment in 1868 to the effect 
that ‘‘all persons born or naturalised in the United States 
and subject to the jurisdiction thereof, are citizens of the 
United States and of the states wherein they reside.’’ The 
terms and conditions of naturalisation were codified by the 
Nationality Act of 1940. 


The Indian Constitution follows the Anglo-American 
model with this important difference that both the _ prin- 
ciples, jus soli and jus sanguinis, are embodied in the Con- 
stitution itself, instead of a separate legislation on nation- 
ality. There are differences also in the application of the 
latter principle. The British Nationality Act confers citi- 
zenship on any person born abroad whose father was a 
British subject at the person’s birth. Under the American 
law, if both parents are citizens, one having resided in the 
United States some time prior to the birth of the child, 
the child born abroad becomes a citizen on application. But 
if one parent only is a citizen, he or she must have resided 
in the United States for ten years, half of that time after 
reaching the age of sixteen; and the child loses citizenship 
unless he resides in the United States for five years between 
the ages of thitteen and twenty-one. In India, as at 
present envisaged, there are no such conditions, and a child 
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born outside the Union shall be entitled to citizenship, if, at 
the time of his or her birth, either of his or her parents 


was a citizen of the Union. As regards jus soli, the law is 
exactly similar and all persons-born in the Union shall be- 
come citizens if they are subject to its jurisdiction. Thus 
two conditions are necessary for citizenship from this 
- standpoint, birth and allegiance. This excludes the cases 
of children born to diplomats and foreigners passing through 


the country. 


UNIVERSAL ADULT FRANCHISE 


Universal] adult franchise is guaranteed by a provision 
to the effect that every citizen not below 21 years of age 
shall have the right to vote at any election to the legislature 
of the Union or of any unit thereof or where the legislature 
is bicameral, to the lower chamber of the legislature, sub- 
ject to the ordinary limitations of mental incapacity, 
corrupt practice, crime or residence. The word ‘citizen’ 
includes females as well, for the barriers of sex have been 
removed by the general provision against discrimination in 
clause 4. In England this right has been bestowed on the 
citizens by a gradual process of Parliamentary legislation, 
beginning with the Reform Act of 1882 right upto the 
Representation of the People Act of 1928. The sanctity of 
this right has been recognised in a well-known decision in 
Ashby vs. White case, in which the right to vote has been 
regarded as a transcendental thing of a high nature and its 
violation, punished with damages. In the United States 
the highest Court has made it clear that ‘“‘the constitution 
does not confer the right of suffrage on any one’.’’ The 
general conditions of suffrage are left to the decisions 
of the states; the national constitution only lays 
down certain negative and prohibitive provisions. Section 
2 of Article I provides in sub-section (1) that the electors 
in each state of the House of Representatives shall have the 


4In Minor vs. Happersett case (1874). 
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same qualification required for electors of the more numer- 
ous branch of the state legislature. By an amendment in 
1970, the states have been forbidden to deny the suffrage on 
grounds of race, colour or previous servitude. To these, 
the ground of sex has been added by an amendment in 
1920. 


EQUALITY AND FREEDOM — 


The fundamental rights provide that the State shall 
make no discrimination against any citizen on grounds of 
religion, race, caste or sex. There shall be equality of 
opportunity for all citizens in matters of public employment 
and in the carrying on of any occupation, trade, business. 
or profession. No citizen shall on grounds only of reli- 
gion, race, caste, sex, descent, place of birth or any of 
them, be ineligible for possession of property or exercis- 
ing or carrying on any occupation, trade, business or pro- 
fession within the Union. Every citizen shall have the 
right to freedom of speech and expression, to assemble 
peaceably and without arms, to form associations, to 
reside in any part of the Union, to acquire property 
and to follow any occupation, trade, business or profes- 
sion. Further, the Supreme Court shall have the power 
to issue directions in the nature of the writs of habeas 
corpus, mandamnus, prohibition, quo warranto and cer- 
tiorart. 

The principles of equality and freedom are valued in 
all societies and all ages. These are the principles for 
which the French Revolution was fought and which were 
ultimately embodied in the famous Declaration of the 
Rights of Man that emerged from it. In England these 
principles, though not embedded in a single document, are 
still guaranteed in a long list of statutes such as the Peti- 
tion of Rights, the Bill of Rights, and by the important 
Rule of Law that the rights of the individual citizen form 
the basis of the constitution rather than flow from it. In 
the United States, the national constitution, including its 
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amendments, provides for the privilege of the writ of 
habeas corpus (Article I, section 9, sub-section 2), freedom 
of speech and of the press, the right to assemble peaceably 
(first amendment), and a host of similar other rights. 


RULE OF LAW 


be deprived of life or liberty without due process of law 
nor shall any person be deprived of the equal treatment of 
the laws within the territories of the Union; and no per- 
son shall be convicted of crime except for violation of a 
law in force at the time of commission of that act. 


Two thmgs become clear as a result of this; first, 
supremacy of law and second, equality before law. On 
the one hand, executive actions must not be arbitrary and 
whatever steps are taken by way of capital punishment, 
arrest, detention or imprisonment must be decided through 
the process of law. On the other hand, law will be no 
respector of persons, all will be equal in the eye of law 
and justice will be blind. In England these principles are 
embodied in that precious maxim, the Rule of Law, made 
famous by A. V. Dicey.* According to him, the Rule of 
Law implies firstly that no man is punishable except for 
a distinct breach of law, proved and established in a legal 
manner hefore the ordinary courts of law. Secondly, no 
man is above the law, which means that every one, what- 
ever his rank or condition, is subject to the ordinary law 
of the realm and amenable to the jurisdiction of the 
ordinary courts. This latter principle has been upheld in 
a number of leading cases such as Governor Wall’s case, 
Danby’s case, Entick vs. Carrington and Musgrave vs. 
Pulido. In the United States, section 9 (8) of Article I of 
the constitution prohibits bills of attainer. A bill of attainer 
is a legislative measure which inflicts a penalty without a 
judicial trial. The fifth amendment adopted in 1791 provides 


°In ‘The Law of the Constitution’, 1885, Ch. IV. 
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that no person shall be deprived of life, liberty or property 
without due process of law. This clause was made appli- 
cable to the states by an amendment in 1868, which also 
provides that no state shall deny to any person within its 
jurisdiction the equal protection of the laws. The Rule of 
Law is best understood in contrast to Droit Administratij 
or the system of administrative law, prevalent in France, 
which means a separate body of law to determine the 
liabilities of State officials in their dealings with the citi- 
zens, enforced through special administrative tribunals. 


RELIGIOUS FREEDOM 


The peculiar circumstances of India, where people are 
superstitious, and religion and politics are mixed _ to- 
gether, provide a special ground for an elaborate declara- 
tion of rights guaranteeing religious freedom. 

The fundamental rights accordingly provide that all 
persons are equally entitled to freedom of conscience and 
the right freely to profess, practise and propagate reli- 
gion subject to public order, morality or health, The 
wearing and carrying of Kirpans shall be deemed to be 
included in the profession of the Sikh religion. These 
rights shall not include any economic, financial, political 
or other secular activities that may be associated with re- 
ligious practice. There is, however, an important limita- 
tion to the right of religious freedom which will have far- 
reaching consequences. The freedom of religious practice 
shall not debar the State from enacting laws for the pur- 
pose of social welfare and reform and for throwing open 
Hindu religious institutions of a public character to any 
class or section of Hindus. This clause in itself could have 
enabled the future State to pass laws for removal of un- 
touchability. But to make the issue more clear-cut, defi- 
nite and grave, it has been expressly provided that un- 
touchability in any form is abolished and the imposition 
of any disability on that account shall be an offence. It 
is just and proper that this meaningless superstition, the 
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curse of Hindu society, has been removed by a specific pro- 
vision. It would have been better if, instead of waiting. 
for the future State to enact laws, a similar specific pro- 
vision were laid down abolishing all restrictions in the 
matter of temple-entry to Harijans. 

Every religious denomination or a section thereof 
shall have the right to manage its own affairs in matters 
of religion and subject to law, to own, acquire and 
administer property, moveable and immoveable, and to 
establish and maintain institutions for religious or 
charitable purposes. a, 

Further, no person may be compelled to pay taxes, 
the proceeds of which are specifically appropriated to 
further or maintain any particular religion or denomination, 

Conversion from one religion to another brought about 
by coercion or undue influence shall not be recognised by 


law. 
( 


SAFEGUARDS FOR MINORITIES 


The fundamental rights lay down that minorities in 
every unit shall be protected in respect of their language, 
script and culture, and no laws or regulations may be 
enacted that work prejudicially in this respect. All 
minorities whether based on religion, community or 
language shall be free in any unit to establish and adminis- 
ter educational institutions of their choice. The State 
shall not, while providing aid to schools, discriminate 
against schools under the management of minorities 
whether based on religion, community or language. It is 
clear that minorities here do not include the case of 
political minorities. The basis of minorities is religion, 
community.or language. 

A general removal of barrier on grounds of religion, 
race, caste or sex is insufficient in the case of India where 
the problem of minorities assumed such serious proportions 
that a solution had to he found by allowing self-determina- 
tion to the extent of partition. It is necessary, in addition, 
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to give weightage to minorities, specially to those who are 
extremely backward like the Santals and other tribal 
people. It would have been more welcome to them if the 
Constitution, apart from protecting them in what they 
have, had given a definite directive to the future state both 
to increase and improve the things they have. For it is 
very little that they have at present. They are wretchedly 
poor and lack most of the useful things in modern society 
such as education, culture, organisation. To better their 
lot economically, socially and culturally should be the 
foremost item of state policy. 

On the rights of minorities, one school of thinkers has 
argued that these rights should be relative, i.e., we must 
see what rights the. minorities are to get in Pakistan areas 
before we give them rights in Hindusthan. But such a 
narrow outlook and aé_ principle of retaliation are 
not worthy of a great constitution like that of India. As 
Dr. Ambedkar has pointed out, ‘‘the rights of minorities 
must be absolute and should have no consideration as to 
what another party not within the Union jurisdiction might 
do. If we have certain minorities in which we are 
interested within the jurisdiction of another state and if 
they have not got the-same rights as we have given to 
minorities in our territories, it would be open for the state 
to take up the matter and see that the wrongs are 
rectified’’. The safeguards for minorities have been laid 
down in the Indian Union without reference to the condi- 
tions that would prevail in Pakistan, and the terms of the 
safeguards are one of the finest and most equitable docu- 
ments ever drawn in the history of constitutions, 


CHARACTERISTICS OF FUNDAMENTAL RIGHTS 


The fundamental rights cited above are all justiciable, 
that is, enforceable in law courts. As Sardar Patel has 
explained, ‘‘we attach great importance to the constitution 
making these rights justiciable. In the portion of the 
Constitution Act dealing with the powers and_ jurisdiction 
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of the Supreme Court suitable and adequate provision will 
have to be made to define the scope of the remedies for 
the enforcement of these rights.’? Accordingly, the Con- 
stitution has guaranteed “‘the right to move the Supreme 
Court for appropriate proceedings for the enforcement’’ of 
any of the fundamental rights. Further, all existing laws, 
negotiations, regulations, customs or usages in force within 
the territories of the Union inconsistent with the rights 
guaranteed under this part shall stand abrogated to the 
extent of such inconsistency, nor shall the Union or any 
unit make any law taking away or abridging any such 
right. 

The fundamental rights are uniformly applicable 
throughout the Union. As Sardar Patel has observed, 
*‘fundamental rights of the citizens of the Union would 
have no value if they differed from unit to unit.”’ 
Accordingly, these rights are binding on all authorities 
whether of the Union or of units. Further, it has been 
provided that full faith and credit shall be given to the 
public acts, records and judicial proceedings of the Union 
im every unit and judgments and orders of one unit shall 
be enforced in another. These rights will remain in force 
and shall not be suspended unless when in cases of rebellion 
or invasion or other grave emergency, the public safety may 
require it. Suspension is possible only in these exceptional 
circumstances; even then it will not be automatic. The 
rights will have to be suspended by a special Proclamation 
in the interests of public safety. 

The fundamental rights incorporated in the constitution 
of the U.S.S.R. and of the German Reich are not enforce- 
able by law. But those of the Irish constitution are justi- 
ciable. In England in a well-known case‘, it has been 
decided that no right exists without a remedy. 


The fundamental rights have been the subject of many 
adverse criticisms. Pandit H. N. Kunzru has argued that 


certain rights have been included which cannot be regarded 
| | |e 
“In Ashby vs. White case. 
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as fundamental, and certain others, which cannot be 
justiciable. An instance of the former, according to him, 
is the freedom of inter-state commerce; and of the latter, 
freedom of speech, assembly, etc., hedged in by safeguards. 
But this criticism is misdirected. True, inter-state com- 
merce could be dealt with when considering the powers of 
the Union and of units. Still the matter is highly important 
in view of growing provincial jealousies. The whole Union 
can prosper only on the full co-operation of all the units. 
It is, therefore, just and proper that freedom of inter-state 
commerce has been recognised as a fundamental right. 
Similarly, the limitations such as those of public order and 
morality on certain civil rights are necessary in the interests 
of the common good and in no way hamper their normal 
enforcement. Mr. Somnath Lahiri has asked why there is 
no reference to the freedom of the press. This criticism is 
highly justified. Such a provision was mentioned even in 
that French Declaration of Rights of 1789. It is also 
provided in the American constitution, of which the first 
amendment of 1791 contains a part to the effect that 
*‘Congress shall make no law abridging the freedom of 
speech or of the press’’. More than anything else the press 
-1S an important organ of voicing public grievances and 
ensuring individual liberty. The contribution of the press 
to the freedom struggle in India is immense. It would 
have been just and proper, if the press, instead of depending 
on a liberal interpretation of the term ‘freedom of 
expression’, were guaranteed this salient right by means of 
a specific provision. 

Finally, it may be noted that the chapter on 
fundamental rights excludes from its scope the most vitally 
necessary right if modern society, viz., that of economic 
freedom, and though framed in 1947, it makes no mention 
whatsoever of the fundamental principles of economic plan- 
ning, state control or nationalisation. The unfortunate 
fact is that all provisions for civil and politica] liberty are 
meaningless in the context of economic inequality. 
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Universal adult suffrage is ineffective for the millions who 
are hungry, naked, unsheltered and illiterate. Equality of 
opportunity is absurd where sons of rich men are endowed 
with special privileges from birth and brought up under 
special circumstances. Equal treatment before the laws is 
a farce when so many have not the means to engage 
lawyers. In the words of Pandit Nehru, ‘‘many of our 
politicians, learned in the law, think and talk of constitu- 
tions and the like, forgetting the human beings for whom 
constitutions and laws are made. Politics for the dwellers 
of our millions of mud huts and town slums means food 
for the hungry, and clothing and shelter’.’’ Again, ‘‘there 
will be no complete freedom, so long as there is starvation, 
hunger, lack of clothing, lack of the necessaries of life, 
lack of opportunities for growth for a single human being, 
man, woman or child in this country’.”’ 


NON-JUSTICIABLE RIGHTS 


Apart from the above list of justiciable rights, the 
Constitution provides for another set of fundamental rights 
which are non-justiciable, that is, not cognisable in any 
court of law, but nevertheless fundamental in the govern- 
ance of the country. They embody a large number of 
principles intended for the guidance of the state so that 
their application in the making of laws shall be the duty 
of the state. The most important of these are :— 


(1) Welfare of the whole people through ed, 
social, economic and political ; 

(2) Adequate means of livelihood for all; 

(3) Distribution of the ownership and control of 
material resources in the .interests of the 
common good; ~° 

(4) Limitation of open competition so as not to allow 
concentration of essential commodities in a 
few hands; 


7 Glimpses of World History, January, 1942, p. 364. 
* Speech in the Constituent Assembly on -July 22, 1947. 
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(5) Equal pay for equal work; 

(6) The right to work, education and state help in 
cases of unemployment, old age, sickness and 
disablement ; 

(7) Just and humane conditions of work and mater- 
nity relief for workers ; 

(8) Living wages, decent standards of living, full 
enjoyment of leisure, and social and cultural 
opportunities for all workers; 

(9) A uniform code for the citizens; 

(10) Free and compulsory primary education for 
children up to the age of fourteen; 

(11) Protection of monuments and places of historical 
or artistic interest; and 

(12) International peace and security and respect for 
treaty obligations. 


One great drawback of these is that they are ineffective, 
since they are not enforceable by the process of law. No 
remedy lies for any violation of them. They are so many 
high-sounding principles, having some academic importance 
and making the Constitution rich in language. The word 
‘rights’ as applied to them is a misnomer, for true rights 
are powers behind which there is the sanction of law. 


In the next place, even those that are enumerated 
hardly touch the root of the problem. The provisions are 
just a compromise of Socialism and Capitalism. As Dr. 
P. Deshmukh rightly pointed out,’ ‘‘those who drafted 
them chose what they thought was a sop to Socialists and 
Communists but which at the same time left undisturbed 
the present state of things. Questions concerning poverty, 
sanitation and concentration of wealth in a few hands had 
been dealt with in a deceitful manner.”’ 


°In the Constituent Assembly on Aug. 80, 1947. 


CHAPTER V 


THE UNION EXECUTIVE 


“Government is merely the executive organ of society, the 
organ through which its habit acts, through which its will 
becomes operative, through which it adopts itself to its environ- 
ment and works out for itself a more effective life.?’>—Woodrow 
Wilson. 


THE PRESIDENT 


WiTH regard to an executive three things have to be 
considered in the main—choice, removal and powers. The 
chief executive of a republic may be chosen in one of three 
ways: by direct popular vote, by the Jegislature, and by 
some kind of electoral college especially framed for the 
purpose. The German Republic under the Weimar Con- 
stitution employed the first method; Switzerland, France 
under the Third Republic and the post-war republics of 
Poland, Latvia, Lithuania, Austria and Czechoslovakia 
adopted the second method; the United States (in theory, 
at all events) employs the third. In India, the President, 
called the Rashtrapati in national language, shall be chosen 
by the second: method, that» is, by the members of both 
Houses of the Federation and the elected members of the 
Legislatures of all the units or, where a unit Legislature is. 
bicameral, the members of its Lower House only. Voting 
shall be by secret ballot on the system of proportional 
representation by means of the single transferable vote. 
This system was originally devised by Mr. Hare in 1859 to 
secure the representation of minorities in multi-member 
constituencies. It worked in the following manner. Ballots 
were so arranged that the voter could indicate his first, 
second, third and other choices among the candidates. 
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After votes were cast, an electoral quota was determined 
by the formula 


Total number of votes cast 


Number of seats to be filled+1 


At the first count of votes, only first choices were included 
and candidates receiving the quota on this basis were 
declared elected. Surplus votes, i.e., votes secured by 
them above the quota were transferred to candidates | 
indicated as second choice and so on. This is_ the 
mechanism of the single transferable system. In the 
particular case of the Indian President, the issue is much 
simpler, since only one seat has got to be filled. Members 
are to indicate their usual choices as first, second, third, 
etc., corresponding to the number of candidates. The 
final selection would go to one receiving the highest first 
choice votes. 

In order to secure uniformity in the scale of represen- 
tation of the units, the votes of the unit Legislatures shall 
be weighed in proportion to the populations of the units 
concerned. The mode of weightage shall be somewhat 
like this: in a Legislature where each legislator represents 
one lakh of the population, his vote shall count as equi- 
valent to 100, that is, one for each thousand of the popu- 
lation; where a Legislature is such that a legislator repre- 


sents ten thousand of the population, his vote shall count 
as 10 on the same scale. 


The two other alternative methods of presidential elec- 
tion have been rejected by the majority of constitution- 
makers in India on good and reasonable grounds. Under 
the American method each state appoints a number of 
electors equal to its combined quota of senators and repre- 
sentatives in Congress. In due course these electors meet, 
each group in its own state, and give their votes in writing 
for President and Vice-President. A clear majority of all 
the votes decides the choice in each case. In case of a tie or 
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when no one obtains a majority of all the votes, the choice, 
restricted among the five highest, is left to the House of 
Representatives, sitting by states, i.e., each state having 
one vote, irrespective of its number of representatives in 
Congress. The American method is unsuitable as it suffers 
from the weaknesses of the two other alternatives without 
any of their advantages. It lacks the democratic element 
resulting from a direct popular vote and the simplicity and 
smoothness involved in election by the legislature. In 
effect it is not so democratic and in practice it is a com- 
plicated, elaborate and long-drawn-out process. The pro- 
cesses prior to a presidential election such as national party 
conventions, sclection of delegates, nomination of candi- 
dates, party manoeuvering are not only above the com- 
mon man’s understanding, but reduce the ultimate choice 
to a mechanical process, and a prejudged issue, and involve 
a considerable waste of the nation’s time and energy. As 
Pandit Nehru observed in the Constituent Assembly, ‘‘the 
American presidential election was stopping all activities in 
the country for a period of months. ** In the words of 
Prof. Laski, ‘‘an American presidential campaign is a four 
months’ debauchery’.’’ 

The other method of election by the people direct on 
the basis of adult franchise is undesirable, firstly, because 
it was the intention of the constitution-makers to emphasise 
the plurality of the executive and the fact that power 
vested really in the Ministry and the Legislature. If the 
President were elected on the basis of adult franchise and 
it did not give him any real powers, it becomes a little 
anomalous. Secondly, it is the lesson of history that 
executives elected on the basis of popular franchise have 
turned themselves most easily into tyrants and dictators. 
The desire to be a ruler, as Tacitus said, is the most 
vehement of all the passions ; and it is easy to carry it 
into effect if there is the weight of popular. sanction. 
Rome in the first century B.C. passed from a Republic 


1 Democracy in Crisis, .p. 69. 
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into an Empire for similar reasons. In France Louis 
Napoleon, chosen directly by the people, proclaimed him- 
self Emperor in 1852. Thirdly, election of President on 
the basis of adult franchise would be a superfluous process, 
involving unnecessary strain on the nation’s energy and 
purse. There would be no time for any large-scale 
national development after preparing for elections and 
having elections. As Pandit Nehru rightly pointed out,’ 
** We have got enough elections in our provincial consti- 
tutions. We shall have elections to the Federal Parliament. 
An enormous presidential election added to this would be 
a tremendous affair some of which we might not even be 
able to carry out.”’ 

The choice of the President is limited by certain 
conditions. First, he must have attained the age of 35 
or above. Thirty-five is the general minimum age for 
Presidents. The German President under the Weimar 
constitution had this limitation which also binds the 
President of the United States. Wisdom and sense of 
responsibility are supposed to be fully ripe at this age. 
Secondly, he should not hold any other office of emolu- 
ment, including directorships, managing agencies and so 
forth. This is to keep all his attention to his eminent 
public office of responsibility. Thirdly, he shall not be 
a member of any Legislature, whether of the Federation 
or units. If he has been a member previously, on his 
election to Presidentship he shall vacate his seat in the 
Legislature. This brings about separation of the Executive 
from the Legislature. Fourthly, he shall hold office for 
five years and shall be eligible for re-election once and 
only once. A specific limitation like this is very 1m- 
portant. Even in the United States where the President’s 
eligibility for re-election had so long been determined by 
convention and where the anti-third term rule prevailed 
for over a century till the election of President Roosevelt 
for the fourth time in 1944, an amendment has been re- 


- *In the Constituent Assembly on July 21, 1947. 
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cently adopted to the constitution providing that no 
person shall be elected President more than twice to the 
regular terms and no person who has held the office of 
President for more than two years of a term for which 
some other person was elected President shall be elected 
President more than once. Fifthly, the President is 
removable by impeachment for violation of the Constitu- 
tion. The charge for impeachment may be preferred by 
either House of the Federal Parliament upon a resolution 
adopted by not less than two-thirds of the total members 
of the House. The scope of removal is very limited in 
India. No charge shall be framed except upon a two- 
thirds majority of either House. In the United States 
a two-thirds majority of the Senate is necessary for con- 
viction on impeachment, but the trial can be proceeded 
with on a majority recommendation of the House of 
Representatives. Further, the only ground for impeach- 
ment is violation of the Constitution. Bribery, grave 
misconduct, general incompetence, bad judgment and 
unwise use of discretion are no grounds of impeachment. 


POWERS OF THE PRESIDENT 


It was the intention of the constitution-makers in 
India that real power vested in the Ministry and not in 
‘the President. At the same time they were anxious not 
to make him just a. mere figurehead. In their own 
words, “‘we did not give him any real power but we made 
his position one of great authority and dignity. Our 
President will also be the symbol of the country.’’ 

Accordingly, it has been laid down that all executive 
action of the Federal Government shall, be expressed to 
be taken in the name of the President. The supreme 
command of the Defence Forces of the Federation shall be 
vested in him. He shall have the power to grant pardon, 
reprieves, remissions or commutations of punishment im- 
posed by any criminal court in the case of convictions for 
offences against Federal laws and for all offences tried by 
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courts-martial. Further, where any person has_ been 
sentenced to death in a province, the President shall have 
all such powers of suspension, remission or commutation 
of sentence as are vested in the Governor of the province. 

The President will have no positive powers of legisla- 
tion except the power tos promulgate ordinances under 
special circumstances ‘during recess of Parliament. This 
ordinance-making power has been the subject of much 
adverse criticism in the past; but it is necessary in a 
written constitution. Circumstances may exist where the 
immediate promulgation of law is absolutely necessary in 
the interests of public peace and order and there is no 
time to summon the Federal Parliament. This power is 
absolutely limited in scope, for every such ordinance shall 
be laid before the Federal Parliament and if not repealed 
or extended by it, shall cease to operate at the expiry of 
six weeks from the reassembly of that Parliament. Further, 
the President would promulgate ordinances normally only 
on the advice of Ministers. ** A democratically elected 
President,’’ said Pandit Nehru, ‘* who has moreover to 
act on the advice of Ministers responsible to Parliament 
is not at all likely to abuse any ordinance-making power 
with which he may be vested.’’ 

Further, the President is empowered to exercise 
a suspensive veto over non-financial legislation. The 
Constitution provides that bills other than money bills 
presented to him for assent may be returned by him to 
the Federal Legislature for reconsideration, but no such 
return shall be made later than six weeks after the passing 
of the bills by the Parliament. 


COMPARISON AND CONTRAST 


In respect of powers, the Indian President is unlike 
any other President in the world. Unlike the American 
President, he has no powers to appoint or remove public 
officials, to send messages to or veto bills passed by the 
Legislature. The American President possesses the largest 
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amount of authority ever wielded by any man in a demo- 
cracy. The Indian President is just the opposite of him. 
At the same time he will be more powerful than either 
the King of England or the French President. About the 
first, it is said, he reigns, but does not govern. About the 
second, he neither reigns nor governs; all his acts require 
the countersignature of his Ministers. The Indian Presi- 
dent will occupy a ,middle position between an impotent 
figurehead like either of these on the one hand and the 
powerful American President on the other. His principal 
functions are confined to supreme command of the Forces, 
the prerogative of pardon and the power of ordinance- 
making during recess of Paliament. Some other formal 
powers flow from the important provision that all execu- 
tive authority of the Federation shall be taken in the 
name of the President. But the whole range of powers 
will normally be exercised only on the advice of 
Ministers. 

The question may arise — why have a President at 
all? There is, however, ample justification for the office. 
First, a chief executive is essential to a democracy. A 
hereditary monarch is undesirable; much tyranny and 
maladministration are associated with the monarchs of 
Indian history, barring few exceptions. India’s fascination 
is for a Republic; accordingly, the head of the executive 
must be an elected President. Secondly, a President 
personifies the nation and becomes the symbol of unity; 
India has her minorities and backward classes who will be 
impressed by this dignified Chief. Thirdly, like the King 
of England, he will act as the highest person in society, 
and ‘* permanently tall-hatted,’’ he will relieve the Minis- 
ters of a considerable burden of social and ceremonial 
obligations. Fourthly, he will render good service as a 
political counsellor. Last of all, from the present position 
of parties in India it is very likely that the Indian Presi- 
dent and the Federal Cabinet will, for many years to 
come, almost invariably belong to one and the same party. 
In this position he will wield enormous influence over the 
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Ministry and will in most cases be their friend, philosopher 
and guide. 


THE VICE-PRESIDENT 


The Indian Constitution also provides for a Vice- 
President who shall be elected by both Houses of the Union 
Parliament in a joint session by secret ballot on the system 
of proportional representation by means of the single 
transferable vote, and shall hold office for five years. No 
person who has not ompleted the age of 85 years can be 
elected as the Vice-President. Further, if a member of 
the Federal Parliament is elected to the office of Vice- 
President, he shall vacate his seat as such member. He 
will be ex-officio President of the Council of States, and if 
at any time the office of the President is vacant, he will 
step.in. This arrangement follows the American constitu- 
tion. 


THE COUNCIL OF MINISTERS 


The Constitution provides that there shall be a Coun- 
cil of Ministers with the Prime Minister at the head. The 
Prime Minister shall be the leader of the majority party in 
the Legislature and be appointed by the President and the 
other Ministers shall be appointed by the President on the 
advice of the Prime Minister. The mode of choice differs 
entirely from the Republican model of the United States 
and resembles instead the Parliamentary system of England. 
The ‘American Cabinet consisting of heads of departments is 
chosen by the President with the consent of the Senate; 
this consent is seldom withheld, there have been altogether 
seven or eight. cases of such withholding so that the Ministers 
are virtually the President’s nominees. In England, on the 
other hand, the Prime Minister and his colleagues are chosen 
formally by the King, but by convention, the Prime Minister 
must be the leader of the majority in the House 
of Commons and his colleagues must be _ chosen 
on his advice. The conception of the Cabinet in 
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India, however, differs from that in England in one import- 
ant respect. In India the Cabinet and the Ministry are the 
same; in England the Ministry is a bigger body than the 
Cabinet and contains many indispensable outsiders. 


There is no limit to the strength of the Cabinet which 
will be determined by the number of foremost men in the 
majority party and exigencies of the situation. But mem- 
bers of the Cabinet in India, as in England, must belong 
to either House of the Federal Parliament. This is neces- 
sary to bring about close correspondence between the Exe- 
cutive and the Legislature and as a corollary to the fact 
that they shall be collectively responsible to the House of 
the People which is the Lower House in India. They will 
be guided by the same principles of collective and indi- 
vidual responsibility which prevail in England. They 
will have to resign on a_ vote’ of _ no-confidence 
or a censure motion passed by the House of the People 
and will be answerable to the Federal Parliament for their 
acts. The entire procedure thus envisaged is the reverse 
of what is prescribed in the American constitution. Mem- 
bers of the American Cabinet usually hold their posts till 
the end of the Presidential term, though they can be re- 
moved earlier by the President. In strict conformity 
with the theory of separation of powers, they must not 
belong to either House of Congress; if a senator or repre- 
sentative is appointed, the appointee can no longer sit in 
Congress. A situation may easily arise in America where 
the Cabinet will belong to one party and Congress will he 
dominated by another party. The present situation is a 
case. in point. President Truman and his Administration 
are Democrats and the majority of Congressmen, Republi- 
cans. This will never be possible under the Indian Con- 
stitution. 


FUNCTIONS 


The functions of the Cabinet in India will be of three 
kinds, advisory, administrative and legislative. They will 
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be appointed to aid and advise the President in the exercise 
‘of his functions. The question is, will the President be 
always guided by their advice? The Constitution provides 
no answer to it. If the British convention is to apply, the 
answer will be in the affirmative and the President will have 
to behave as a mere constitutional head like the King of 
England. But he is not going to be so much impotent, as 
he will trace his origin not to heredity but to popular 
election. His views, therefore, are bound to carry weight 
and when he will belong to the same party as the Cabinet, 
he will exert an effective influence over the decisions of 
his Cabinet. At the same time, Ministers in India shall 
occupy a more important position than the Cabinet in 
America, where ‘“‘the President muy require the opinion in 
writing of the principal officer in each of the exécutive 
‘departments”* (Article II, section 2, sub-section 1 of the 
constitution). The American Cabinet corresponds to a 
mere group of high officials whom the President may call 
together for consultation if and when he chooses to do so. 
Occasions where it has been altogether ignored are more 
numerous and important than those where it has been 
consulted or its advice accepted. Andréw Jackson found 
his Cabinet an encumbrance upon his freedom of action 
and for nearly two years did not call its meetings at all. 
Abraham Lincoln did not consult his Cabinet on the 
Emancipation Proclamation until he had himself decided 
that it ought to be issued. General Grant regarded 
members of his Cabinet as his second lieutenants, whose 
duty was to carry out the orders of their captain. Grover 
Cleveland, however, had a high respect for the judgment 
of his Cabinet members and followed their counsel in many 
matters. Theodore Roosevelt sometimes acted first and 
explained afterwards. Woodrow Wilson's Cabinet occa- 
sionally got its first information about presidential action 
from newspapers and the same is true of those who served 
in the Cabinet of Franklin D. Roosevelt. In India the 
Cabinet will derive its strength from the fact that it will 
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be drawn from the majority party of the Legislature and 
that Ministers will be those who as members of 
the Legislature will have been elected by the people on the 
basis of wide suffrage. Cabinet meetings will have to be 
convened at regular intervals and in important matters the 
views of the Cabinet can by no means be ignored. 


Apart from these, Ministers will perform important 
administrative and legislative functions. On the one hand, 
they will be responsible for the administration of their 
respective departments. Though policy may be dictated 
from above, details of administration will be left to the 
discretion of each Minister as head of one or more depart- 
ments and he will be answerable for his acts to the 
President, the Cabinet as a whole and ultimately to the 
Federal Parliament. On the other hand, the Cabinet will 
have a, good deal of legislative work to do. Its members 
will have to move bills in the Federal Parliament, pilot 
them and reply to debates. So far as Government 
measures are concerned, the Parliament shall be an inter- 
rogating, debating and voting body ; the real work of 
legislation will be that of the Ministers. 


To sum up, the Federal Executive in India has not 
been drawn up closely on a particular model. It is a 
mixture of both the Republican and Parliamentary types. 
The fact is, as Dr. K. Shridharani has pointed out, that 
‘all the best and great constitutions of the world covering 
every ideology are already made. The fact that we do not 
confine ourselves solely to the American or the British 
model and that we pick and choose from every constitution 
and thus retain a freedom of choice, might be the only 
badge we have for originality.’’ The chief executive will 
not be a hereditary monarch as in England, but an elected 
President, as in America, though the mode of election will 
vary largely. In powers he will occupy ‘somewhat like a 
middle position; he will be more powerful than the former 
but less than the latter. Regarding the Cabinet, it was the 
intention of the Union Constitution Committee and the 
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majority of members in the Constituent Assembly to make 
it conform to the Parliamentary type of England rather 
than the Republican model of the United States. In 
choice, removal and powers, it resembles the former and 
not the latter. 


The relations between the President and his Council of 
Ministers have not been properly or adequately defined. 
Much will depend on the personalities of the President and 
the Ministers. Many an unpleasant situation may be 
avoided by the mutual adjustability and democratic spirit 
of both. Such situations may in actual practice be rare 
particularly when both will be affiliated to the same political 
party. A good deal, however, has been left for the future 
to be solved by judicial interpretation of constitutional 
law, as also by convention that may grow apart from the 
Constitution. It remains to be seen how these two processes 
take shape in future, whether they suit the intentions of 
constitution-makers or amendments become necessary. 


CHAPTER VI 
THE UNION LEGISLATURE 


“The proper office of a representative assembly is to watch 
and control the government, to throw the light of publicity on 
its acts, to compel a full exposition and justification of all of 
them which any one considers questionable, to censure them if 
found condemnable and if the men who compose the govern- 
ment abuse their trust or fulfil it in a manner which conflicts 
with the deliberate sense of the nation, to expel them from 
office and either expressly or virtually appoint their successors.” 

—John Stuart Mill. 
Tue Constitution provides that the legislative power of 
the Federation shall be vested in the Parliament of the 
Federation which shall consist of the President and two 
Houses, the Council of States or the Raja Sabha and the 
House of the People or the Lok Sabha. The President is 
included in the Legislature, as all laws will be made in 
his name and all bills passed by the Parhament will pass 
through the formal process of receiving his assent before 
they are enacted law. He is also empowered to send 
hack all such bills except money bills to the Parlhament 
for reconsideration not later than six weeks after its 
passing them. 


COMPOSITION 


The House of the People shall consist of representa- 
tives of the people of the territories of the Union in the 
poportion of not less than one representative for every 
750,000 of the population and not more than one 
representative for every 500,000 of the population. 
There shall be uniformity as far as practicable in the 
scale of representation throughout the territories of the 
Federation. In particular, the ratio of the total number 
of States representatives to their total population shall 
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not be in excess of the corresponding ratio for the pro- 
vinces. Elections to the House shall be on the basis of 
adult suffrage. 

The actual strength of the House will, on the basis 
of last census, come to about 400, which is quite a reason- 
able figure and strikes a mean between two extremes. A 
smaller number would have made the body unrepresenta- 
tive in character; a larger one, unwieldly. In England 
the House of Commons has about 603 territorial seats 
which means one representative for every 75,000 of the 
population approximately. Representation is quite 
thorough, no doubt; but business is often impeded by its 
bulk. 


The maximum strength of the House of the People 
has been fixed at 500. This is intended to set a limit to 
the future growth in size of the House due to increase of 
population. For the Constitution requires readjustment of 
the number of representatives on completion of each de- 
cennial census. In the United States the size of the Lower 
House, originally flexible, has been fixed at 435 by means. 
of a statute in 1929. 


The term of the House in India will ordinarily be four 
years, but subject to dissolution earlier. During an emer- 
gency it may be extended by the President for a period 
not exceeding one year at a time. Prior to 1911, the Bri- 
tish House of Commons had a seven-year term. This made 
that House out of touch with public opinion towards the fag 
end of its career. The American House of Representatives 
is chosen for two years only, and ordinarily holds one 
session a year so that there are two sessions between elec- 
tions. This is too short a time to make a broad record by 
which it may be fairly judged. In the famous words of 
John Stuart Mill, ‘‘On the one hand, the member ought 
not to have so long a tenure as to make him forget his 
responsibility, take his duties easily and conduct them 
with a view to his own personal advantage. On the other 
hand, he should have such a term of office to look forward. 
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to, as will enable him to be judged not by a single act, 
but by his course of action.’’”? The Indian Constitution 
has admirably upheld these principles in fixing the term 
of the Lower House. 


The Council of States shall have a size equal to half 
that of the House of the People. Not more than 25 mem- 
bers of the Council shall be returned by functional 
constituencies or panels constituted on the lines of 
the Irish Constitution of 1987. Under Section 18 (7) of 
that Constitution, 43 out of 60 members of the _ Irish 
Senate (Seanad Evicann) are elected through proportional 
representation on the single transferable vote. The actual 
procedure is somewhat complicated. Electors are members 
of the Dail or Lower House and seven representatives from 
each of the county councils. There are five panels of can- 
didates, nominated partly by the Dail and partly by 
registered functional bodies whose claims for this purpose 
are determined each year by a registrar, subject to appeal 
to an appellate committce of 15 members of the Dail 
elected by it on the principle of proportional representa- 
tion. The number allotted to the five panels varies from 5 
to 11. For the panel representing national language, cul- 
ture, literature, art, education and other professional 
interests, it is 5; for agriculture and other allied interests 
and fisheries, it is 11 which is also the figure for labour 
whether organised or not; for industry and commerce, it is 
9; and for public administration and social services, it is 7. 
Functional representation is no doubt desirable and the 
upper chamber is the best means of enforcing it. But if 
the Irish provisions are reproduced in toto in our Constitu- 
tution the scheme will become needlessly claborate and 
complex. Compared to such a scheme, the original pro- 
posal of the Union Constitution Committee for filling not 
more than 10 seats through Presidential nomination in 
consultation with universities and scientific bodies was far 


! Representutive Government, 1860. 
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simpler and more straightforward. The number of such 
seats might have been increased to 25. 


The balance remaining after 25 members are chosen 
through functional panels shall be returned by territorial 
constituencies representing the several units. The number 
shall be so distributed among them that the total repre- 
sentation of Indian States does not exceed 40 per cent of 
this balance. These representatives shall be elected in each 
unit by the elected members of its Legislature, and where 
it is bicameral, by the elected members of its Lower House 
only. . 


Thus the Council of States for the major part will be 
an indirectly elected body. In this respect it will be 
different from the Senate of U.S.A. or Australia of which 
the members are chosen directly by popular votes. In U.S.A. 
the Senate as originally conceived provided for election by 
state legislatures. But the pressure of public opinion, 
which noticed ‘*‘too much invisible Government, log rolling, 
too much spending of money and ‘bossism’ in the election 
of senators’’ forced an amendment of the constitution in 
1912. This amendment provides that senators shall be 
chosen directly by the voters of the several states, not by 
the legislatures. 


An indirectly elected second chamber has less _ con- 
vincing claims to represent public opinion. It will also 
be a replica of the first and as such have a general 
tendency to agree with it instead of checking its hasty and 
partisan legislation. The Council of States will evidently 
be subject to these weaknesses. A good remedy will be to 
increase the extent of functional representation so as to 
reach about 75 per cent of the total, as in the Irish 
example. The Council of States, however, will be in a 
better position than the British House of Lords which is 
just a bulky, hereditary chamber, the Westminister Abbey 
of living celebrities, as it is called, and the Canadian Senate 
which is purely a nominated body. | 
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The distribution of seats in the Council of States is a. 
departure from the federal principle. In U.S.A. and 
Australia for the purposes of representation in the Senate 
all states are regarded as equal. Each American state 
sends two and only two senators ; the Australian states 
send six each. In Canada, too, the federal principle 1s 
preserved in form if the provinces are divided into four 
groups—Ontario, Quebec, maritime provinces and Western 
provinces—each with 24 senators. In the peculiar circum- 
stances of India, such equal representation is not feasible, 
since there are wide divergences among the component 
parts of the Federation—of the provinces in relation to the 
States, and among the provinces and States inter se. The 
‘Council of States’ is just a misnomer inherited from the 
British; any other name would have been better. 

The Council of States shall be a permanent body not 
subject to dissolution, but as near as may be, one-third 
of its members shall retire in every second year. This is 
characteristic of an ideal second chamber and corresponds 
to similar provisions in the American and Australian con- 
stitutions. The British Lords and Canadian senators, on 
the other hand, hold on for life. 


FUNCTIONS 


Relations between the two Houses are determined by 
the constitutional provision that except in the case of 
money bills, both shall have equal powers of legislation and 
deadlocks shall be resolved by joint sittings of the two 
Houses. In other words, any bill other than a money bill 
may be moved in any one of the two Houses and may be 
presented to the President for his assent when passed by 
the other. A money hill must originate in the House of 
the People or the Lower House. The Upper House is 
empowered to suggest amendments to it; the Lower House 
would consider them and thereafter, where the amendments 
are accepted, the bill, as amended, and where not accepted, 
the bill, in its original form, shal! be presented to _ the: 
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President for assent and on his assent, shall become law. 
If there is any difference of opinion as to whether a bill 
is a money bill or not, the decision of the Speaker of the 
House of the People shall be final. The President will 
have no authority to return money bills to the Legislature 
for reconsideration. 


This exclusive power of the Lower House to originate 
money bills is a feature common to important democratic 
constitutions. In England, the House of Commons has 
been enjoying this power by convention to the exclusion of 
the House of Lords. In the United States the constitution 
provides that all bills for raising revenue shall originate in 
the House of Representatives (Article I, ‘section 7, sub- 
section 1); though this does not prevent the Senate from 
originating expenditure ocr appropriation bills, in practice 
the annual budget and all appropriation measures are first 
submitted in the ‘House’. On the whole, however, the 
general position of the Council of States in India follows 
a middle path between the British House of Lords and the 
American Senate. It is not so impotent a body as the 
former which under the Parliament Act of 1911 has no 
control over non-financial measures beyond a suspensive 
veto of two years, nor so powerful as the latter which, in 
the words of Prof. Laski, is the sole effective federal 
chamber, and according to Bryce, the centre of gravity in 
the Government. Unlike the House of Lords, the Council 
of States has co-equal powers with the House of Repre- 
sentatives, in all non-financial measures and its rights in 
this respect there is none to dispute. In money bills, 
however, it occupies the same position as the House of 
Lords; it is given an opportunity to express its opinion, 
but so far as the fate of such bills is concerned, it is 
decided by the Lower House irrespective of its opinion. 
Unlike the Senate in ‘America, the Council of States has no 
special privilege to share with the President such important 
powers as appointing high officials or making treaties. 
Even in money measures the Senate, though lacking in 
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powers to originate a revenue bill, has full authority to 
amend or reject it if it so chooses; and cases of disagree- 
ment on any measure are solved not by the House over- 
riding the Senate but by a compromise ending in both 
giving way in part. The American Senate, it is said, is the 
most powerful second .chamber of the world; it has 
succeeded in making itself obeyed and respected. The 
Council of States will not be so powerful. 


THE SECOND CHAMBER 


The utility of a second chamber has been theoretically 
challenged by many. Abbes Sieyes, a constitution-maker 
of the French Revolution, propounded a_ well-known 
dilemma: ‘‘Of what use will a second chamber be? If it 
agrees with the first, it will be superfluous; if it disagrees, 
mischievous.”*" ‘‘For my own part,’’ wrote John Stuart 
Mill, ‘SI set little value on any check which a second 
chamber can apply to a democracy otherwise unchecked ; 
and I am inclined to think that if all other constitutional 
questions are rightly decided, it is of secondary importance 
whether the Parliament consists of two chambers or only 
one.*’ According to Prof, Laski, ‘‘a second chamber is no 
more likely than the first to be correct in its Judgment of 
the electoral will. The necessary checks are always present 
in the inertia of the mass and the desire of a government 
to avoid large changes which may be disastrous. Any 
other checks will, almost inevitably, be a premium not 
upon improvement but upon opposition in terms of vested 
interest. ”’ 

In India, the second chamber has often been con- 
demned as unnecessary, expensive and_ ineffective for 
lack of suitable members. Sir Tej Bahadur Sapru 
speaking of second chambers in the provinces once 
observed, ‘‘If their legitimate function is going to be that 
of a revising body, then I do not expect any such results 
to follow from them in the provinces. On the other hand, 
if they are to function merely as a brake upon hasty and 
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ill-considered legislation passed by the lower chambers, 
one ought not to overlook the danger—by no means imagi- 
nary—that they may, and probably will, effectively block 
all social legislation of a progressive character and thus 
come into conflict with the popular lower house and the 
general public opinion.’’ 

In practice, however, the advantages of'a second 
chamber far outweigh its disadvantages. It is necessary 
to prevent hasty legislation and thereby to protect the 
people against the tyranny of a single chamber. ‘The 
necessity of a second chamber,’’ said Lecky, ‘‘to exercise 
a controlling, modifying, retarding influence has acquired 
almost the position of an axiom.’’ ‘*The necessity of two 
chambers,’’ wrote Bryce, ‘‘is based on the belief that the 
innate tendency of an assembly is to become hateful, 
tyrannical and corrupt and needs to be checked by the 
existence of another house of equal authority.’’ A second 
chamber also provides opportunities for representation of 
special classes and interests, and through nomination, 
secures the services of many able and experienced men 
who either do not like or fear to face the hazards of 
popular election. In England, inspite of much criticism 
the House of Lords has been retained still, and its reten- 
tion, though after suitable reforms, thas been recom- 
mended by the celebrated Bryce Conference of 1917-18 for 
the following main purposes :— 


(1) examination and revision of bills brought from 
the other House, 

(2) initiation of bills dealing with subjects of a 
practically non-controversial character, 


(3) interposition of so much delay in the passing 
of a bill as may be needed to enable the 
opinion of the nation to be adequately 
expressed upon it, and 


(4) full and free discussion of large and important 
questions, such as those of foreign policy, at 
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moments when the other House may happen 
to be so much occupied that it cannot find 
sufficient time for them. 


In India the Council of States would perform all these* 
important functions. In addition, it will facilitate the 
smooth working of the federal system. ‘‘A second cham- 
ber with real powers,’’ observed Prof. C. F. Strong, “‘is 
vital to the successful working of a federal system.’’ As 
one Muslim League member pointed out in the Consti- 
tuent Assembly, a popular House was known for its 
vitality and vigour but a second chamber introduced an 
outlet of second thought; in any case it was an absolute 
necessity from the point of view of the States’ entry into 
the Federation. In the words of Mr, B. G. Kher, ‘‘Men 
_who had risen to the heights of their profession and those 
representing special interests might be deterred from 
seeking elections partly because of aversion to the rough 
and tumble of a popular election and partly on the score 
of expense. An Upper House would act as a revising 
chamber and would enable the State to make use of the 
mature advice of such people’. The importance of the 
Council of States in India is best summarised in the words 
of Sir N. Gopalaswamy ‘Ayyangar thus: ‘*‘The need for a 
second chamber had been felt practically all over the 
world wherever there were federations of any importance. 
We shall take care that with regard to any important 
matter, particularly a matter relating to finance, if there 
is conflict between the House of the People and the 
Council of States, it is the view of the House that will 
prevail, so that what we really achieve by the existence 
of a second chamber is an instrument by which we delay 
action which might be hastily conceived. We also give 
an opportunity perhaps to people who may not be in the 
fray but may be willing to participate in debates with an 
amount of learning and importance which do _ not 
ordinarily associate with a House of the People. On the 
whole, the balance of considerations is in favour of having 
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such a chamber, taking care to see that it does not prove 
a clog either on legislation or administration’.’’ 


AMENDMENT OF THE CONSTITUTION 


The power of amending the Constitution vests in the 
Federal Parliament. An amendment may be moved in 
either House and when it is passed in each House by a 
majority of its total membership and by a majority of not 
less than two-thirds of its members present and voting, 
it shall be presented to the President for his assent; upon 
such assent being given, the amendment shall come into 
operation. Thus the terms of this provision are clear and 
definite. Four things are essential for an amendment to 
be effective: first, both the Houses must approve of it; 
secondly, those in favour of it in either House must 
constitute a majority of the full membership roll thereof; 
thirdly, they must be at least two-thirds of those who are 
actually present and take part in the voting on the 
amendment, i.e., at least two-thirds of the votes in each 
House must be cast in favour of the amendment; and 
lastly, it must receive the assent of the President. This 
process of amending the Constitution is much simpler than 
that of the United States, where amendments 
may be proposed either in the Congress when two-thirds 
of both Houses deem it necessary, or outside the Congress, 
in a special convention, on the'application of two-thirds of 
the state legislatures. In practice, however, all amend- 
ments to the American constitution have been moved in 
Congress ; but the expression ‘two-thirds of both Houses’ 
has been interpreted to mean two-thirds of all the mem- 
bers and not two-thirds of those present. The Indian 
method differs materially from the American in one 
important respect. In the United States amendments are 
valid only when ratified by the legislatures of three-fourths 


2 Speech in the Constituent Assembly on July 28, 1947. 
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of the several states or by conventions in three-fourths 
thereof. Compulsory ratification has been ruled out for 
general amendments in India. But if an amendment is in 
respect of any change in the Federal Legislative List, 
representation of units in the Federal Parliament or 
powers of the Supreme Court, it requires ratification by 
the legislatures of units representing a majority of the 
population of all the units, in which units representing at 
least one-third of the population of the Federated States 
are included. 


OTHER POWERS 


The Federal Parliament has the power to create a 
new unit, increase or diminish the area and alter the 
boundaries of any existing unit. But this power must be 
exercised by it with the consent of the legislature of the 
province or State concerned, or of the Ruler where the 
State has no legislature. In the United States there is 
a similar constitutional provision whereby no new state 
ean be formed or erected within the jurisdiction of any 
other state nor any state can be formed by the junction 
of two or more states, without the consent of the state 
legislatures concerned (Article IV, section 8, sub-section 1). 

Further, the Federal Parliament has the power to 
remove judges of the Supreme Court on grounds of proved 
misbehaviour or incapacity; such removal must be pre- 
ceded by an address presented to this effect by both 
Houses of the Parliament in the same session, This 
procedure is adopted from the Dominions. In 
Canada judges of the Superior Courts may be 
removed by the Governor-General on _ addresses 
from the two Houses of the legislature under section 99 
of the British North America Act of 1867. The Common- 
wealth of Australia adds to addresses from the two Houses 
the requirement of proved misbehaviour or incapacity, 
while the Union of South Africa omits the qualification 
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‘proved’ as inconvenient. In both cases the Parliament 
is the sole judge. -The Irish Free State provides for 
removal on resolutions of both Houses for stated mis- 
behaviour or incapacity. 


CHAPTER VII 


THE PROVINCIAL EXECUTIVE 


“Constitute government how you please, the greater part 
of it must depend upon the exercise of powers which are left at 
large to the prudence and uprightness of Ministers of Statc.”’ 

—Edmund Burke. 


THE GOVERNOR 
CHOICE AND REMOVAL 


THE executive head of a province is the Governor who 
shall be elected simultaneously with the Legislature on the 
basis of universal adult suffrage. The mode of election 
follows the model of the American states where the 
Governors, with one exception of Mississipi, are uni- 
versally chosen by popular votes. The Governor must he 
a citizen of the Indian Union and his minimum age shall 
be thirty-five. There is no requirement of minimum 
residence and if the electors so choose, the Governor of a 
province may belong to another province. He shall hold 
office for four years. But he may be removed earlier for 
stated misbehaviour by impeachment; the charge is to be 
preferred by the Provincial Legislature, or where the 
Legislature is bicameral, by the Provincial Lower House 
and to be confirmed by the Upper House of the Federal 
Parliament after investigation by a special committee of 
that House. The resolution in each case should be 
supported by not less than two-thirds of the total mem- 
bership of the House concerned. 

The Governor shall be eligible for re-election only once. 
He shall not be a member of a Provincial Legislature and 
shall not hold any other office or position of emolument. 
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PowERs 


The executive authority of a province is to be 
exercised by the Governor either directly or through 
officers subordinate to him. This provision follows closely 
the Government of India Act, 1935, of which section 49 (1) 
lays down that ‘“‘the executive authority of a province 
shall be exercised on behalf of His Majesty by the 
Governor, either directly or though officers subordinate to 
him.’* The Governor’s authority shall extend to those 
matters in which the Provincial Legislature has power to 
make laws. He shall, however, exercise such authority 
subject to the limitations that the Federal Parliament or 
the Provincial Legislature may confer functions upon 
subordinate authorities and that any functions conferred 
by any existing Indian law on any court, judge or officer 
or local or other authority shall not be taken away. The 
Governor will have the right to grant pardon for offences 
relating to provincial laws. 

For the most part the Governor will act on advice, 
hut he is required to act in his discretion in the following 
cases :— 

(1) prevention of any grave menace to the peace 
and tranquillity of the province, or any part 
thereof, 

(2) summoning and dissolution of the Provincial 
- Legislature, 

(3) superintendence, ‘direction and _ control of 
elections, and 

(4) appointment of the Chairman and members of 
the Public Service Commission, and of the 
Provincial Auditor-General. 

It has been noted in the Constitution that the Governor 
is to be elected by the people, so he is not likely to abuse 
his discretionary powers. His decision as to whether any 
matter falls within his discretion or not shall be final. 
Peace and tranquility of the province shall be his special 
responsibility and he has been given emergency legislative 
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powers to enforce it. The fore-going provisions are in many 
cases similar to corresponding clauses of the Government 
of India Act, 1935, of which section 52(1)(a) made it a 
Governor’s special responsibility to prevent any grave 
menace to the peace or tranquility of the province or any 
part thereof, and section 62 (2) (a) and (c) left it to his 
discretion to summon the Chambers and dissolve the 
Assembly. 


As regards legislative powers of the Governor, bills 
passed by the Legislature shall become law on receiving 
his assent. This assent is formal and is not likely to be 
withheld generally where the Legislature is bicameral. 
Where the Legislature is, however, unicameral and has no 
chance of second thought or revision by an Upper Cham- 
ber, the Governor has the power to return a bill passed by 
it for reconsideration and suggestion of amendments. But 
if any such bill were passed again by the Assembly with 
or without amendments, the Governor shall give his 
assent to it. Thus for all practical purposes, where the 
Legislature is bicameral, a Governor will ordinarily have 
no legislative powers, and where it is unicameral, his 
powers are reduced to a mere suspensive veto. This veto 
power resembles somewhat the veto power of the 
American President with the difference that the latter 
exercises it over a two-Chamber Legislature and his veto 
can be over-ridden only by at least two-thirds of each 


Chamber. 


The Governor has been given wide legislative powers 
in cases of emergency. His emergency legislative powers 
fall under two varieties—ordinance and Proclamation, If 
at any time when the Provincial Legislature is not in 
session the Governor is satisfied that circumstances exist 
which render it necessary for him to take immediate 
action, he may promulgate such an ordinance, as the circum- 
stances require. Such ordinances will have the same force 
and effect as ‘Acts of the Provincial Legislature, They 
will. however, have certain limitations. First, they must 
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be laid before the Provincial Legislature when it 
re-assembles and shall cease to operate if disapproved by 
it in two resolutions. Otherwise they will be ineffective 
automatically after the expiry of six weeks from the re- 
assembly of the Provincial Legislature. It may be 
mentioned here that summoning of the Legislature itself 
is the Governor’s function. Secondly, the Governor’s 
ordinances cannot be of unlimited jurisdiction. They 
must not concern any matter in which the Provincial 
Legislature is not empowered to make laws. The only 
other limitation is that of withdrawal by the Governor 
himself at any time. This ordinance-making power 
closely follows section 88 of the Government of India 
Act, 1985. 


The power of Rule by Proclamation is more wide and 
more serious. Where a Governor is satisfied that a grave 
situation has arisen which threatens the peace and tran- 
quillity of the province and it is not possible for him to 
carry on the Government of the province with the advice 
of his Ministers, he may, by Proclamation, assume to 
himself all or any of the functions of Government and all 
or any of the powers vested in or exercisable by any 
provincial body or authority and any such Proclamation 
may contain such incidental and consequential provisions 
as may appear to be necessary or desirable for giving effect 
to the objects of the Proclamation, including provisions 
for suspending in whole or in part the operation of any 
provisions of the Constitution relating to any provincial 
body or authority. The extent of this power will, on 
analysis, stand thus: 


(1) It, will be exercised irrespective of whether the 
the Provincial Legislature is in session or 
not. 


(2) Its legislative jurisdiction is almost unlimited, 
for the Proclamation may even provide for 
suspension in whole or part of the Constitu- 
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tion relating to any provincial body or 
authority. | 

(8) Its scope will be both legislative and executive. 
By means of a Proclamation the Governor 
may take upon himself all or any of the 
functions exercisable by a provincial body or 
authority. Such body or authority includes 
the Council of Ministers, the Legislature and 
all departments of Government. 

(4) The power of Proclamation shall be the Gov- 
ernor’s special responsibility and shall be 
exercised by him in his discretion. This im- 
plies that Ministers will have nothing to do 
with it whatsoever. In brief, Proclamation 
is such a device as will enable him to take 
upon himself the entire governmental ma- 
chinery of a province. 


The’ issuing of a Proclamation is subject to the 
following lmitations :— 

(a) The Governor must be satisfied that the situa- 
tion 1s grave and the peace and tranquillity 
of the province is threatened to such an 
extent as makes it impossible to carry on 
the administration with the advice of 
Ministers. 

(b) The Proclamation must be forthwith communi- 
cated to the President of the Union who 
may take such action as necessary under his 
emergency powers. 

(c) It may be revoked at any time by the Governor 
or the President otherwise it will automati- 
cally lapse at the expiry of two weeks from 
its promulgation. 

(d) No Proclamation shall take away any of the 
powers vested in or exercisable by a High 
Court or shall spspend any provision of the 
Constitution relating to High Courts. 


THE PROVINCIAL EXECUTIVE 109 


The fore-going provision relating to Rule by Proclama- 
tion closely resembles the ill-famed section 98 of the Gov- 
ernment of India ‘Act, 1985, with this difference that under 
that alien law no Proclamation could be issued without 
the previous concurrence of the Governor-General, and 
the ordinary tenure of a Proclamation was six weeks. 


Discretionary powers or special responsibilities of the 
Governor have been the subject of much heated discussion 
in the Constituent Assembly. In justification of such 
powers Sardar Patel observed that under the conditions 
prevailing in the country a Governor should be given 
special responsibilities to meet difficult situations that 
might arise. Mr. T. Prakasam pointed out, ‘“‘it was 
highly essential to vest the man on the spot with powers 
to meet emergencies. It was a matter of common sense 
that when there was a grave danger of breach of peace, the 
man on the spot should have the power to deal with it 
immediately.’? Mr. B. G. Kher shuddered to think what 
would happen if such powers were not granted, supposing 
incidents like what happened in Burma happened in a 
province. ‘‘Why do you want them at all,’’ asked Mr. 
C. K. Maitra, ‘‘if you do not want them to work when 
they are called upon to do so in an emergency ?’’ Others. 
pointed out the redeeming feature that our new Gov- 
ernors were to be elected by the people. ‘*‘There was no 
doubt,’’ argued Dr. P. K. Sen, ‘‘this meant one-man rule 
for a short duration in an emergency, but the man who 
would so rule would be the man elected by the people.”’ 
‘‘After all’’, observed Mr. B. M. Gupta, ‘“‘the future Gov- 
ernor was to be elected by the people on adult suffrage 
and if he could not be trusted with such emergency 
powers even for a short duration, then he would be re- 
duced to a mere figurehead.”’ 

There were others who argued strongly against such 
wide powers being exclusively vested in a Governor. 
‘““Was it desirable,’’ asked Pandit H. N. Kunzru, ‘“‘to 
allow one man to sit in judgment over the collective views. 
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of the Ministry? However wise he might be and by 
whatever method he might he elected, such a procedure 
was highly undesirable.*” Mr. Hussain Imam described 
the provision as ‘‘ill-conceived, undemocratic and _ not 
based logic.*’ According to Pandit G. B. Pant, ‘‘giving 
such powers to the Governor tended to impair the inte- 
grity of the services and introduced an clement which up- 
set the psychological basis on which democracy stood. 
Such a provision was neither fish nor fowl nor good red 
herring but it: had all the odour of rotten fish.’? There. 
were many who, reviving old memories, remarked that 
the same Congress leaders who were once the most voci- 
ferous critics of section 98 regime were now seen urging 
the acceptance of a similar provision. They warned the 
people against the future rise of the brown bureaucracy. 
It remains to be seen what such a_ provision passed in 
the face of weighty criticism turns out to be in actual 
practice. 


DEPUTY GOVERNOR 


There shall be a Deputy Governor for every province. 
He will be elected by the Provincial Legislature on the 
system of proportional] representation by the single transfer- 
able vote after every general election. He will fill a casual 
vacancy in the office of the Governor arising from his death 
or removal. In so doing he shall hold office for the 
remainder of the Governor’s term. He will also act as 
the Governor during the latter’s absence. 


THE COUNCIL OF MINISTERS 


CHOICE 


_ There shall be a Council of Ministers to aid and 
advise the Governor in the exercise of his functions except 
in so far as he is by or under the Constitution required 
to exercise any of them in his discretion. The Ministers 
shall be chosen and summoned by him and shall hold 
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office during his pleasure. These provisions follow closely 
the much-condemned foreign law of administration, the 
Government of India Act, 1935, of which section 50 (1) 
laid down that ‘‘there shall be a Council of Ministers to 
aid and advise the Governor in the exercise of his func- 
tions except in so far as he is by or under this ‘Act re- 
quired to exercise his functions or any of them in his 
discretion’’, and section 51 (1) that ‘the Governor's 
Ministers shall be chosen and summoned by him and shall 
hold office during his pleasure.’’ 


The Constitution further provides that in the appoint- 
ment of his Ministers the Governor shall be generally 
guided by the conventions of responsible Government. 
These are set out in a Schedule to the Constitution which 
runs after the Instrument of Instructions issued to Gover- 
nors under the Government of India Act, 1935. Accord- 
ing to the Schedule, our Governor, in making appointments 
to his Council of Ministers, shall use his best endeavours 
to select his Ministers in consultation with the person who 
in his judgment is most likely to command a stable majo- 
rity in the Legislature and to appoint those persons 
(including so far as practicable members of important 
minority communities) who will be in a position collectively 
to command the confidence of the Legislature ; in so acting, 
he shall bear constantly in mind the need for fostering a 
sense of joint responsibility among his Ministers. — 

The limitations to a Governor's choice of Ministers 
which arise from this Schedule are principally four in 
number. | 


(1) He shall choose such a person as Prime Minister 
who is likely to have a stable majority in the Legislature. 
In other words, the Prime Minister must have the confi- 
dence of the majority in the Legislature and this majority 
must be a stable one and not merely short-lived. He 
must be chosen, as Gladstone put it, ‘‘with the aid drawn 
from authentic manifestations of public opinion.’? When 
party alignments are markedly distinct and the margin is 
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wide, the Governor’s choice will follow the usual course. 
But occasions may arise when there is doubt about the 
leadership of the majority party as in England in 1852 
and 1859, or when no one party has a majority in the 
Legislature as in 1924 and 1929 in the House of Commons. 
On such .occasions, it is conceivable that the Governor 
will exercise his personal preference and more so, as he 
will be popularly elected. 

(2) Other Ministers must be chosen in consultation 
with the Prime Minister. This gives the Prime Minister 
the ‘prime’ status in a Council of Ministers. He is the 
first among equals or primus inter pares, as he is the first 
to be chosen. 

(3) The Council of Ministers must be so chosen as to 
command as a collective body the confidence of the Legi- 
slature. This principle of collective responsibility is the 
foundation of Parliamentary Government. Ministers shall 
also be members of the Legislature. For the Constitution 
provides that a Minister who for any period of six conse- 
cutive months is not a member of the Provincial Legisla- 
ture shall at the expiry of that period cease to be a 
Minister. A Governor cannot overlook this limitation. 


(4) The Council of Ministers must include _ as 
far as practicable members of important minority 
communities. This political safeguard for religious. 
minorities is peculiar to India and unknown in other 
Parliamentary systems. In India it is an ordinance of fate 
that religion and politics are mixed together. 

Ultimately, therefore, as Lowell observed in respect 
of England, the Governmental machinery will be ‘‘one of 
wheels within wheels; the outside ring consisting of the 
party that has a majority in the Lower House; the next 
ring being the Ministry, which contains the men who are 
most active within that party; and the smallest of all 
being the Cabinet, containing the real leaders or chiefs. 
By this means is secured that unity of party action which 
depends upon placing the directing power in the hands of 
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of a body small enough to agree and influential enough 
to control.’’ There is only this difference in India that 
our Constitution does not provide for the middle ring. 
Here there are only two rings, the outer one, that of the 
Majority party in the Legislature, and the inner, that of 
the Cabinet. In England the Ministry is a body distinct 
from the Cabinet. It consists of “the whole number of 
crown Officials, who have seats in Paliament, are respon- 
sible to the House of Commons and hold office subject to 
the approval of the working majority in that House’.”’ 
It includes the heads of the principal Government depart- 
ments, other high officers of state and the Parliamentary 
under-secretaries. The Cabinet is a much smaller body. 
All members of the Cabinet are Ministers, but all 
Ministers are not members of the Cabinet. Under the 
Indian Constitution there is no such distinction between 
the Ministry and the Cabinet. The two are identical. 


Sardar Patel observed? that the Provincial Constitu- 
tion Committee had recommended a Parliamentary system 
of the British type. In England the Cabinet rests on con- 
vention. The King is a hereditary titular head. In nam- 
ing the Prime Minister he merely follows the dictates of the 
majority party in the House of Commons. As a matter 
of practice, the retiring Prime Minister usually suggests 
to the King the person marked out by the _ political 
situation to be successor. The King exercises no 
real choice in the matter. In India the Governor will 
be elected by the people. There will be the written law 
that the Council of Ministers shall be chosen and sum- 
moned by him. The Governor’s choice will generally be 
guided by certain conventions’ set out in a Schedule, but 
the Constitution expressly provides that the validity of 
anything done by him shall not be called in question on 
the ground that it was done otherwise than in accordance 
with these conventions. In theory; therefore, the Gover- 


1F, A. Ogg, .European Governments and Politics, 1989, p. 65. 
2In the Constituent Assembly on July 15, 1947. 
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nor will be ultimately free to choose his Ministers. A con- 
vention contrary to the letter of the Constitution is a 
very delicate weapon and let us wait to see how this 
weapon works in actual practice. : 


STATUS 


The Constitution provides, it may be recalled, that 
the executive authority of a province shall be exercised 
by the Governor either directly or through officers subor- 
dinate. to him. A pertinent question that arises from it is 
whether the Ministers shall form part of the Executive 
Government of a province. This question was decided in 
the negative in two important cases* of the Calcutta High 
Court on the basis of a provision similar to the above. It 
was argued therein that the executive authority can be 
exercised only in two ways, either by the Governor him- 
self or by the Governor through officers subordinate to 
him. But the Government of India Act, 1935, nowhere 
reduced Ministers to the position of ‘“‘officers subordinate 
to the Governor’’. They were meant to ‘‘aid and advise”’ 
him in the exercise of his functions. Ministers, therefore, 
were not part of the Executive Government as by law 
established. In.view of the sound reasoning behind this 
decision and the exact similarity of the corresponding pro- 
visions in our Constitution, it is doubtful if judges will 
be able to revert from this position in future when the 
new document comes up for interpretation. It is thus 
clear that constitutionally our Ministers shall have no 
executive authority. 

The Council of Ministers will have principally an 
advisory status which follows from the constitutional pro- 
vision that there shall be a Council of Ministers ‘to aid 
and advise the Governor’ in the exercise of his functions. 
But the scope of this advice is not unlimited as with the 
Cabinet in England. The advice of Ministers shall be 


3 In Emperor vs. Dhirendra Nath Sen and Emperor vs. Hemendra 
Prosad Ghose. 
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given except in so far as he (the Governor) is by or under 
the Constitution required to exercise his functions or any 
of them in his discretion. His discretionary functions 
concern the prevention of any grave menace to the peace 
and tranquillity of the whole or any part of his province, 
summoning and dissolution of the Provincial Legislature, 
superintendence, direction and control of elections, and 
appointment of the Chairman and members of the Pro- 
vincial Public Service Commission and of the Provincial 
Auditor-General. The term ‘* peace and tranquillity ”’ 
admits of wide interpretation, but it has been left 
to the Governor, acting in his discretion, to decide 
whether any matter comes under his discretion or not. 
Further, the special responsibility of Rule by Proclama- 
tion also comes under his discretionary powers. For 
according to the Constitution, such a Proclamation may 
be issued when ‘the Governor is satisfied in his discretion 
that a grave situation has arisen which threatens the peace 
and tranquillity of a province and (is satisfied in his dis- 
cretion again) that it is not possible to carry on the Gov- 
ernment of a province in accordance with the advice of 
Ministers. These are the reserved sphere, so to _ speak, 
as under Dyarchy, i.e., in these matters Ministers shall 
not tender any advice. 

In other matters, the Governor will be advised by his 
Ministers. But is’ there any guarantee that he will accept 
their advice? It is ngted in the Constitution that for the 
most part, the Governor will act on advice, and further 
provided that in his relations with them, he shall be ge- 
nerally guided by the conventions of responsible Govern- 
ment. These conventions are set out in a Schedule which 
runs to the effect that in all matters within the scope of 
the executive authority of a province, save in relation to 
the functions which are required to be exercised in his dis- 
cretion, our Governor shall, in the exercise of powers 
conferred upon him, be guided by the advice of his 
Ministers. But the expressions ‘for the most part’ and 
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‘generally’ are significant. Moreover, the Constitution 
expressly provides that the validity of anything done by 
the Governor shall not be called in question on the 
ground that it was done otherwise than in accordance 
with those conventions. There is in addition the provision 
that Ministers shall hold office during his pleasure, and 
that the question what advice was tendered by the 
Ministers to a Governor shall not be enquired into in any 
court. All these together considerably limit the advisory 
function of the Council of Ministers. They will have no 
constitutional remedy against a recalcitrant Governor. 
The only weapon they can resort to is to ask the Legisla- 
ture to impeach him for stated misbehaviour. But before 
such a course can be decided upon, the Governor can 
make full use of his powers of dissolving both the 
Ministry and the Legislature. The constitution-makers 
had intended that the Governor should generally be guided 
by the conventions of responsible Government, But the 
device of a convention where the main body of law is 
written otherwise is a very delicate one. 


Thus it is seen that Ministers will have no executive 
status as by law established; their advisory capacity will 
generally be limited to the non-discretionary spheres. 
[Apart from these, they will have certain real functions to 
perform which will devolve on them as a matter of course. 
One of these relates to the day-to-day administration. 
True, the province’s chief administrator will be the 
Governor, but it will be physically impossible for him to 
run all the different departments of Government. Ministers. 
will inevitably become heads of the respective depart- 
ments and will be responsible for the details of their ad- 
ministration. Poliey will no doubt be dictated by the 
Governor with the aid of the Council of Ministers, but so 
far as its detailed execution is concerned, it will have to 
be carried out by the Ministers in their individual capacity. 
In the next place, a good deal of legislative work will have. 
to be done by the Ministers. This will comprise the draft-. 
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ing, framing and initiation of bills, answering questions, 
replying to debates and justifying their conduct on the 
floor of the Legislature. 

To sum up, the Provincial Executive in India is unique 
of its kind and has no parallel in any country of the world. 
The executive head will be the Governor who will be 
popularly elected as in a Republic. He will be advised 
by a Council of Ministers who will be members of the 
Legislature as in a Parliamentary Democracy. Legally 
excluded from .executive authority, our Ministers will 
resemble the Cabinet of U.S.A. which is a body of so 
many officers of state and advisers chosen ‘by the Presi- 
dent himself. At the same time, they will differ from 
this body in that they will be members of the Legislature 
and as such they will resemble the Cabinet of England. 
In status and powers they will resemble neither of these 
Cabinets. Our Ministers shall be more powerful than the 
Cabinet of U.S.A., but less than that of England. As 
between the Governor and his Council of Ministers, the 
Constitution provides a good many checks, counterchecks 
and balances. The Governor is removable by the Legis- 
lature through impeachment. Ministers are removable, 
in theory, at least, by the Governor. But they are also 
to command the confidence of the Legislature, and under 
the conventions of responsible Government, they are to 
resign on a vote of no-confidence passed by the Legis- 
lature. The Governor shall generally be guided by the 
advice of Ministers in all non-discretionary matters. If 
origin is to be traced, the written law of our Constitu- 
tion is based mainly on the Government of India Act, 
1935, with this important difference that our new Gov- 
ernors shall not be nominated by Whitehall, but elected 
by the Indian people. 


CHAPTER VIII 


THE PROVINCIAL LEGISLATURE 


“Only assemblies of persons who are economically carefree, 
chosen by constituents equally wnintimidated, can be: looked to 
for the imagination and daring which modern public business 
demands.”*—George Bernard Shaw. 


THE Provincial Legislature in every province will con- 
sist of the Governor and a Legislative ‘Assembly. Any 
province of which the members of the Constituent Assem- 
bly, voting separately, will decide that an Upper House 
should be instituted, may have a Legislative Council in 
addition. The jurisdiction of a Provincial Legislature 
shall extend to the Provincial List of subjects, and 
subject to the overriding authority of the Hegeretion, to 
the Concurrent List as well. 


COMPOSITION 


The Legislative Assembly shall be so composed that 
the different territorial constituencies may be represented 
on a scale of not more than one for every lakh of the 
population. Its minimum strength has been- fixed at 60; 
and maximum, 800. There is to be no special representa- 
tion either for universities or for labour or women. But 
seats shall be reserved for the different recognised 
minorities such as Muslims, Scheduled Castes, Sikhs on 
the basis of their population. .This reservation shall be 
for an initial period of 10 years, and the position will 
be reconsidered at the end of that period. There shall 
be no reservation of seats either for the Anglo-Indians or 
the Parsis. But the Governor of a province shall have 
power to nominate representatives of the ‘Anglo-Indian 
community in a Legislative Council if they fail to be re- 
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turned on the general ticket. Indian Christians will have 
seats reserved for them in the Legislatures of Madras 
and Bombay only in proportion to their population. 
Separate electorates have been abolished and elections 
under the new Constitution must be on the basis of joint 
electorates. In the matter of representation there shall be no 
weightage for any minority community, but the members of 
a minority community for which seats have been reserved 
shall have the right to contest unreserved seats as well. 
Members of a Provincial Legislative Assembly shall be 
elected by adult suffrage, an adult being a person of not 
less than 21 years of age. No member of the Assembly 
shall be less than 25 years of age. The Assembly, unless 
sooner dissolved, shall continue for four years from the date 
approved for its first meeting. 


In a province where the Legislature is bicameral, the 
Upper House shall be composed as follows :— 


(a) Its total strength shall not exceed 25 per cent 
of that of the Lower House. 


(b) One-half of the members qre to be elected by 
functional representation through panels re- 
- presenting cultural, educational and _profes- 
sional interests, agriculture and _ fisheries, 
Jabour, industry and commerce, public admi- 
nistration and social services on the lines of 
the Irish Constitution. 


(c) One-third are to be elected by the Provincial 
Legislative Assembly by proportional re- 
presentation. 


(d) One-sixth are to be nominated by the Governor 
on the advice of his Ministers. 


The Legislative Council shall be a permanent body, 
not subject to dissolution, but as near as may be, one- 
third of the members thereof shall retire in every third 
year. No member of the Council shall be less than 35 years 
of age. 
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There are bicameral units in other federal constitu- 
tions as well. The state legislatures of U.S.A. are 
bicameral with one exception of Nebraska. This state 
reverted to the unicameral legislature by a referendum in 
1934. In all other states there are two chambers of the 
legislature, elected usually on the basis of universal 
suffrage. The bicameral conception follows the model of 
the Congress and the upper chamber is generally so 
devised as to represent geographical areas, such as 
counties, equally without regard to differences of 
population, and the lower one, to represent quotas of 
population. As a result, the rural districts usually con- 
trol the upper chambcr. Functional representation is the 
exception rather than the rule. The Australian states have 
all upper chambers which rest on election. The general 
principle is to have an electorate of more restricted 
character than the lower house and to exact special quali- 
fications of members, 

The provisions for the mecting and prorogation of the 
Provincial Legislature, for the dissolution of the ‘Assembly, 
the relations between the two Houses (where there are two 
Houses), the mode of voting, disqualifications for member- 
ship, parliamentary procedure, including procedure in 
financial matters etc., have been laid down exactly on the 
lines of the corresponding clauses in the Government of 
India Act, 1985. 


MEETING, PROROGATION AND DISSOLUTION 


The Chamber or Chambers of each Provincial Legis- 
lature shall be summoned to meet once at least in every 
year, and twelve months shall not intervene between 
their last sitting in one session and the date appointed 
for their first sitting in the next session. Subject to this 
limitation, the Governor may in his discretion from time 
to time (a) summon the Chambers or either Chamber to 
meet at such time and place as he thinks fit, (b) prorogue 
the Chamber or Chambers, and (c) dissolve the Provincial 
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Legislative Assembly. The Constitution sets the general 
limit, that is, at least one session must be held every 
year. The state legislatures of U.S.A. content themselves 
generally with a session every two years. Some four 
states like New York, New Jersey, Rhode Island and 
South Carolina hold regular yearly sessions of the legis- 
lature. In England there is the convention, which is 
strictly followed, that Parliament shall assemble at least 
once a year. One reason’ for this is that if it does not 
so assemble, the annual Army Act and Budget will not 
be passed which means that the Government would lose 
all disciplinary authority over the troops and would have 
no power to spend a single penny on the Army, the Navy 
or the Civil Service. ‘Almost similar circumstances make 
it necessary in India that the Provincial Legislatures 
should mect at least once a year. True, the Governor 
can, by Proclamation, himself pass the Budget or take 
away any other important function of a Legislature. But 
such powers can only be exercised by him in a grave 
situation, threatening the peace and tranquillity of the 
province. Considerations of practical necessity, therefore, 
require at least an annual session of a Legislature. In 
addition there is another factor, the weight of public 
opinion. The whole province expects and has a right to 
expect that its Legislature is convened annually. Electors 
will lose patience if their representatives sit tight in their 
“own parlours without transacting any public business in 
a particular year. 

This is all with regard to the limit set by the Con- 
stitution. But within the bounds of that limit wide 
powers have been given to the Governor. He may 
summon the Chambers at his own will, prorogue them and 
even dissolve the Legislative Assembly. All] these functions 
are to be exercised by him in his discretion, so he will 
be above the advice of Ministers. These powers make 
the Governor a virtual dictator of a province. They are 


1 Dicey, Law of the Constitution, (8th. edn.) pp. 441-450. 
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very sharp weapons placed at the disposgl of a single 
individual. By brandishing them frequently an autocratic 
Governor may enforce the obedience of Ministers even in 
non-discretionary matters. 


SPEAKER, CHAIRMAN, ETC. 


There shall be a Speaker and a Deputy Speaker of 
every Provincial Legislative Assembly. They shall be 
chosen by the members of the Assembly and shall them- 
selves be members thereof. In a Legislative Council there 
shall similarly be a Chairman and a Deputy Chairman 
chosen by the members of the Council. The Deputy 
Speaker will act as the Speaker when he is absent or his 
office is vacant. The Deputy Chairman will act as the 
Chairman on similar occasions. The Speaker is the pre- 
siding officer of the Assembly and as such his specific 
function will be to preserve order and discipline inside the 
Chamber. He will decide who shall have the floor and 
all speeches and remarks will be addressed to him and 
not to the Assembly. He will warn disorderly members 
and suspend them from sitting when necessary. He will 
decide points of order. Any meeting of the Assembly 
may be adjourned by the Speaker. Other ancillary 
functions to be performed by him are to interpret and 
apply the rules of the Chamber, and put questions for 
voting and announce the results of votes. Unlike the 
Speaker of the American House of Representatives, who 
is usually a party man and has the right to vote on all 
questions, our Speaker, following English custom, shall 
maintain a strictly non-partisan character, shall not 
engage in debate or display favouritism to one side or the 
other and shall not vote except to break a tie. The 
Chairman will have the same duties and functions in a 
Legislative Council. 

Both the Speaker and Chairman have been placed be- 
yond the reach of legal action in connection with their acti- 
vities inside the Chambers. For the Constitution provides 
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that no officer or other member of a Provincial Legislature — 
in whom powers are vested for regulating procedure or the 
conduct of business, or for maintaining order in the 
Legislature shall be subject to the jurisdiction of any court 
in respect of the exercise by him of those powers. 


LEGISLATIVE PROCEDURE 


‘A bill other than a money bill may originate in either 
Chamber where the Legislature is bicameral, but a money — 
bill must originate in the Legislative Assembly only. A 
bill shall be deemed to be introduced when its title will 
be read aloud and its number entered in the register of 
the Assembly or the Council. This comprises its first 
reading. The bill will then appear in the official Gazette 
and copies will be made available to the members. On 
a day or days previously fixed it will come up for the 
‘second reading’ when its broad principles and general 
provisions will be discussed and debated, and the House 
will ultimately decide whether a bill of this nature is to 
be adopted or not. If a decision is taken in the affirmative, 
the bill will be referred to a select committee or a com- 
mittee of the whole House as the case may be, or if it is 
controversial in nature and if the House so desires, it may 
be circulated for eliciting public opinion after which it will 
pass on to the usual ‘committee stage.” A committee will 
discuss it in all its bearings, calling evidence of experts 
and of special interests affected by the measure. It may 
endorse the bill en toto, or endorse its general principles 
but amend its specific provisions, or redraft the bill 
altogether or reject it outright. The bill as reported by 
the committee will then come up before the House for its 
‘third reading’. On this occasion it will be diseussed in 
details and each clause may be scrutinised by the members. 
They may approve the bill, clause by clause, or accept 
some clauses, but reject or amend others. The bill as 
finally passed by one Chamber will be presented to the 
other, if the Legislature is bicameral, where it will go 
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through a similar process. A bill orginating in the Assem- 
bly and passed by it shall be sent to the Council with a 
message seeking its concurrence. The Council may accept 
the bill, reject it or propose amendments. If the bill is 
returned to the Assembly after amendment by the Council, 
the Assembly may accept the amendments or disagree 
with them or propose fresh amendments ; in any case a 
message conveying such acceptance, disagreement or fresh 
amendments shall be sent to the Council. ‘A bill originat- 
ing in the Council shall be similarly placed before the 
Assembly. In each House it will pass through the usual 
four stages — first reading, second reading, committce 
stage and third reading. The bill, with or without 
amendments, as adopted by the Assembly and the Council, | 
if any, will be placed before the Governor for assent, and 
will become an Act on receiving his assent when it will 
be published as such in the Gazette. 


PRIVILEGES OF MEMBERS 


The Constitution lays down that the powers, privileges 
and immunities of members of the Legislature of a pro- 
vince shall be such as are declared by the Provincial 
Legislature and until so declared, shall be those of the 
members and committees of the House of Commons of the 
United Kingdom. The privileges of the House of Commons 
may be classified under two heads—the formal ones, that 
is, those which, as a matter of form, are specifically 
asserted and claimed by the Speaker at the first session 
of each new Parliament and which are guaranteed as a4 
matter of course; and the informal ones, that is, those 
which exist independently of any specific assertion. The 
formal privileges aré :— 

(1) Freedom from arrest, The members enjoy this 
privilege during, and for forty days before and after a 
session of Parliament. It does not extend to treason, 
felony, breach of the peace, seditious libel and criminal 
contempt of court. 
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(2) Freedom of speech. This privilege is secured by. 
the Bill of Rights, 1688, which provides that freedom of 
speech and debates, or proceedings in Parliament ought 
not to be questioned or impeached in any court or place 
outside Parliament. If any member attacks another in 
unparliamentary language, the House itself may censure, 
suspend or expel him, but no action shall lie against him 
in any court in this respect. 

(8) Right of access to the Crown. This right is 
exercised through the Speaker and belongs to the House 
as a collective body and not individually as in the case 
of the Lords. | 

(4) Right of having the most favourable construction 
put by the Crown upon the proceedings of the House. 

The important informa] privileges are :— © 

(1) Right to regulate its own proceedings, This 
principle has been upheld in an important case,’ in which 
it has been decided that the House of Commons has the 
exclusive power of interpreting a statute, so’ far as the 
regulation of its own proceedings within its own walls is 
concerned; and even if that interpretation should be 
erroneous, the Court has no power to interfere with it, 
directly or indirectly. 

(2) Right to admit or exclude strangers. 

(8) Right to allow or prohibit publication of debates 
and proceedings. It was decided in a well-known case’ 
that the House of Commons by a mere resolution cannot 
under the plea of privilege change the law and make 
libellous matter non-libellous, i.e., make legal what is 
illegal under the law of the land. As a sequel to it am Act 
was passed by Parliament reversing the position. By 
virtue of that ‘Act, all reports published under authority of 
the House are now absolutely privileged and production of 
a certificate from the Clerk or Speaker of the House that 
publication was authorised by it will stay all proceedings 
in a court of justice. 


2In Bradlaugh vs. Gossett. 
SJIn Stockdale vs. Hansard. 
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(4) Right to commit for contempt for breach of tts 
privileges. The House has the power to commit a person 
summarily for contempt of its privileges and it is the sole 
judge in the matter. It has been decided in a large 
number of cases* that if the House of Commons commits 
a person for contempt and if it does so without stating 
any grounds save and except that the commitment is for 
contempt, courts have no jurisdiction to enquire further in 
the matter even on an application for a writ of habeas 
corpus. Even if the House of Commons is wrong in its 
view of a privilege and commits persons for contempt of 
such so-called privileges, courts are, helpless and cannot 
give relief by writ of habeas corpus, 


DISQUALIFICATIONS FOR MEMBERSHIP 


Disqualifications for membership of the Legislature 
have been laid down on the lines of the Government of 
India Act, 1985. Under section 69 of that ‘Act, a person 
shall be disqualified for being a member of a Provincial 
Legislative Assembly or Legislative Council, 

(a) if he holds any office of profit under the Govern- 
ment in India other than that of a Minister 
for the Federation or a province; 

(b) if he is of unsound mind and stands so declared 
by a competent court; 

(c) if he is an undischarged insolvent ; 

(d) if he has been found guilty of any offence or 
corrupt or illegal practice relating to elec- 
tions ; 

(e) if he has been convicted of any other offence by 
a law court and sentenced to transportation 
or imprisonment for not less than two years, 
unless a period of five years, or such _ less 
period as the Governor, acting in his dis- 
cretion, may allow in any particular case, has 
elapsed since his release; 


“In Reg v. Paty, Burdett v. Abbott, and the Sheriff of Middlesex. 
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(f) if, having been nominated as a candidate for the 
Federal or any Provincial Legislature, or 
having acted as an election agent, he has 
failed to lodge a return of election expenses, 
within the prescribed period, unless five years 
have elapsed from the end of that period or 
the Governor, acting in his discretion, has 
removed the disqualification ; 


(g) if he is serving a sentence of transportation or 
imprisonment for a criminal Offence. 


These disqualifications are mostly similar to those 
prevailing in other democratic constitutions. In England, 
persons holding contracts from the Government, convicts, 
lunatics and idiots, pensioners of state (except as former 
civil servants or diplomats), and holders of office under the 
crown except such as are of a political nature are debarred 
from membership of the House of Commons. In addition, 
peers who as members of the House of Lords already 
enjoy some political power, and clergymen of the Church 
of England, ministers of the Church of Scotland and 
Roman Catholic priests are all ineligible for election. In 
U.S.A. the grounds of disqualification are conviction for 
certain serious crimes, election frauds, insanity of mind 
and office-holding. In the Dominions, ‘‘membership is 
normally permitted to any qualified elector, but it is usual 
to disqualify persons holding contracts from the Govern- 
ment save as members of limited companies, and all kinds 
of civil servants as opposed to Ministers. The list of dis- 
abilities varies from territory to territory. Conviction for 
crime is usually a bar, and seats are vacated through 
conviction of serious crime, or of corrupt practices, bank- 
ruptcy, absence without leave in certain cases, and loss of 
nationality’.”’ 


'A. B. Keith, The Dominions as Sovereign States, 1938, P. 298. 


CHAPTER IX 


DISTRIBUTION OF LEGISLATIVE POWERS 


““‘Wihen two men ride a horse, one must ride behind.”’>— 
Shakespeare. 


UnpbeER the Cabinet Mission plan only three subjects, viz., 
Defence, Foreign Affairs and Communications and the 
powers necessary to raise the finances required for such 
subjects were assigned to the Centre; the rest, to the units. 
The Congress agreed to such a scheme in the hope that 
the separatist elements would thus be brought into the 
Union. But when the plan was abandoned and India was 
divided, the majority of the constitution-makers decided 
in favour of a strong Centre, possessing residuary powers. 
‘* Now that partition is a settled fact,’’ observed Pandit 
Nehru on behalf of the Union Powers Committee, ‘* we 
are unanimously of the view that it would be injurious to 
the interests of the country to provide for a weak central 
authority which would be incapable of ensuring peace, of 
co-ordinating vital matters of common concern and of 
speaking effectively for the whole country in the interna- 
tional sphere. At the same time, we are quite clear in 
our minds that there are many matters in which authority 
must lie solely with the units and that to frame a con- 
stitution on the basis of a unitary State would be a 
retrogade step, both politically and administratively. We 
have accordingly come to the conclusion —a conclusion 
which was also reached by the Union Constitution Com- 
mittee—that the soundest framework for our Constitution 
is a Federation with a strong Centre. In the matter of 
distributing powers between the Centre and the units, we 
think that the most satisfactory arrangement is to draw 
up three exhaustive lists on the lines followed in the 
Government of India Act, 1985, viz., the Federal, the 
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Provincial and the Concurrent.'’? The scheme of distribu- 
tion in the Act of 1985 was chosen as the model as it 
was the most suited to the peculiar circumstances of 
India and it worked with a large measure of success for 
nearly ten years. In the words of Sir N. Gopalaswamy 
Ayyangar, ‘‘ it took nearly eight years to complete the 
enactment of 1985. Various commissions, committees and’ 
finally a Joint Parliamentary Committee, consisting of re- 
presentatives from this country, associated themselves in 
the framing of that Act and it was not a _ hurried 


THE FEDERAL LIST 


The Federal List covers the following subjects :— 


1. The defence of the territories of the Federation and 
of every part thereof. 

2. Requisitioning of lands for defence purposes 
including training and manceuvres. ' 

3. Central Intelligence Bureau. 

4. Preventive detention in the territories of the 
Federation for reasons of State. 

5. The raising, training, maintenance and control of 
Naval, Military and Air Forces and employment thereof for 
the defence of the territories of the Federation and for the 
execution of the laws of the Federation and its units; the 
strength, organisation and control of the armed forces 
raised and employed in Indian States. 

6. Defence industries. 

7. Naval, Military and Air Force works. 

8. Local self-government in cantonment areas, 

9. Arms, firearms, ammunition and explosives. 

10. Atomic energy, and minira] resources essential to 
its production. 

11. Foreign ‘Affairs ; all matters which bring the 
Federation into relation with any foreign country, 


‘Second Report of the Union Powers Committee. 
2 Speech in the Constituent Assembly on Aug. 21. 1947. 
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12. Diplomatic, consular and trade representation. 

18. United Nations Organisation. 

14. Participation in international conferences, aSSO- 
ciations and other bodies and implementing of decisions 
made thereat. 

15. War and Peace. 

16. The entering into and implementing of treaties 
and agreements with foreign countries. 

17. Trade and commerce with foreign countries. 

18. Foreign loans. 

19. Citizenship, naturalization and aliens. 

20. Extradition. 

21. Passports and visas. 

22. Foreign jurisdiction. 

23. Piracies, felonies committed on the high seas and 
offences committed in the air against the law of nations. 

24. Admission into, and emigration and expulsion 
‘from, the territories of the Federation; pilgrimages to 
places beyond India. 

25. Port quarantine; seamen’s and marine hospitals, 
and hospitals connected with port quarantine. 

26. Import and export across customs frontiers as 
defined by the Federal Government. 

27. The institutions known on the 15th day of August, 
1947, as the Imperial Library, the Indian Museum, the 
Imperial War Museum, the Victoria Memorial and any 
other institution declared by Federal law to be an institu- 
tion of national importance. 

28. The institutions known on the 15th day of August, 
1947, as the Benares Hindu University and the Aligarh 
Muslim University. 

29. Airways. 

30. Highways and waterways declared by the Federal 
Government to be Federal highways and waterways. 

81. Shipping and navigation on inland waterways, 
declared by the Federal Government to be Federal water- 
ways. 
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82. (a) Posts and telegraphs; 

{b) Telephones, wireless, broadcasting, and other 
like forms of communication, ‘whether 
owned by the Federation or not; 

(c) Post Office Savings Bank. 

88. Federal Railways. 

84. Maritime shipping and navigation, including 
shipping and navigation on tidal waters. 

85. Admiralty jurisdiction. 

86. Ports declared to be major ports by or under 
Federal law or existing Indian law including their 
delimitation. 

87. ‘Aircraft and air navigation: the provision of 
aerodromes, regulation and organisation of air traffic and 
of aerodromes. 

88. Lighthouses, including lightships, beacons and 
other provision for the safety of shipping and aircraft. 

89. Carriage of passengers and goods by sea or by air. 

40. The Survey of India, the Geological, Botanical 
and Zoological Surveys of India; Federal Meteorological 
organisations. 

41. Inter-unit quarantine. 

42. Federal Judiciary. 

43. Acquisition of property for the purposes of the 
Federation. 

44. Federal agencies and institutes for the following 
purposes, that is to say, for research, for professional or 
technical training, or for the promotion of special studies. 

45. Census. 

46. Offences against laws with respect to any of the 
matters in this list. 

47, Enquiries, surveys and statistics for the purposes 
of the Federation. 

48. Federal Services and Federal Public Service Com- 
mission. 

49. Industrial disputes concerning Federal employees. 

50. Reserve Bank of India. : 
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51. Property of the Federation and the revenue 
therefrom. 

52.* Public ene: of the Federation. 

58. Currency, foreign exchange, coinage and legal 
tender. 

54. Powers to deal with grave economic emergencies 
in any part of the territories of the Federation affecting 
the Federation. 

55. Insurance. 

56. Corporations. 

57. Banking. 

58. Cheques, bills of exchange, promissory notes and 
other like instruments. 

59. Patents, copyrights, inventions, designs, trade 
marks and merchandise marks. 

60. Ancient and Historical Monuments: archeological 
sites and remains. 

61. Establishment of standards of weight and 
measure. 

62. Opium, so far as regards cultivation and manu- 
facture, or sale for export. 

68. Petroleum and other liquids and_ substances 
declared by Federal law to be dangerously inflammable, 
so far as regards possession, storage and transport. 

64. Development of industries where development 
under Federal control is declared by Federal law to be 
expedient in the public interest. 

65. Regulation of labour and safety in mines and 
oilfields. 

66. Regulation of mines and oilfields and mineral 
development to the extent to which such regulation and 
development under Federal control is declared by Federal 
law to be expedient in the public interest. 

67. Extension of the powers and_ jurisdiction of 
members of a police force belonging to any part of a 
Governor’s province or Chief Commissioner’s province to 
any area in another Governor’s province or Chief Com- 
missioner’s province. 
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. 68. 'All Federal elections; and Election Commission to 
superintend, direct and control all Federal and provincial 
elections. 

69. The salaries: of the Federal Ministers and of the 
Chairman and Vice-Chairman of the Council of States and 
of the Speaker and Deputy Speaker of the House of the 
People; the salaries, allowances and privileges of the 
members of the Federal] Parliament. 

70. The enforcement of attendance of persons for 
giving evidence or producing documents before committees 
of the Federal Parliament. 

71. Duties of customs including export duties, 

72. Duties of excise on tobacco and other goods 
manufactured or produced in India except— 

(a) alcoholic liquors for human consumption ; 

(b) opium, Indian hemp and other narcotic drugs 
and narcotics; non-narcotic drugs; 

(c) medicinal and toilet preparations containing 
alcohol, or any substance included in sub- 
paragraph (b) of this entry. 

78. Corporation tax. 

74, State lotteries. 

75. Migration from one unit to another. 

76. Jurisdiction and powers of all courts, with respect 
to any of the matters in this list. 

77. Taxes on income other than agricultural income. 

78. Taxes on the capital value of the assets, exclusive 
of agricultural land, of individuals and companies; taxes 
on the capital of the companies. 

79. Duties in respect of succession to property other 
than agricultural land. 

80. Estate duty in respect of property other than 
agricultural] land. : 

81. The rates of stamp duty in respect of bills of 
exchange, cheques, promissory notes, bills of lading, letters 
of credit, policies of insurance, transfer of shares, debeao- 
tures, proxies and receipts. 
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82. Terminal taxes on goods or passengers, carried by 
railway or air; taxes on railway fares and freights. . 

88. The development of inter-unit waterways for 
purposes of flood control, irrigation, navigation and hydro- 
electric power. 

84. Inter-unit trade and commerce. 

85. Fishing and fisheries beyond territorial waters. 

86. Federal manufacture and distribution of salt; 
regulation and control of manufacture and distribution of 
salt by other agencies. 

87. Fees in respect of any of the matters in this list; 
but not including fees taken in any court. 


THE PROVINCIAL LIST 


The Provincial List covers the following subjects :— 


1. Public order (but not including the use of naval, 
military or air forces in aid of the civil power); the 
administration of justice; constitution and organisation of 
all courts, except the Supreme Court, and fees taken 
therein; preventive detention for reasons connected with 
the maintenance of public order; persons subjected to such 
detention. 

2. Jurisdiction and powers of all courts except the 
Supreme Court, with respect to any of the matters in this 
list; procedure in Rent and Revenue Courts. 

8. Police, including railway and village police. 

4. Prisons. 

5. Public debt of the province. 

6. Provincial Public Services and Provincial Public 
Service Commissions. 

7. Works, lands and buildings vested in or in the 
possession of the province. 

8. Compulsory acquisition of land except for the 
purposes of the Federation. 

9. Libraries, museums and other similar institutions 
controlled or financed by the province. 


186 THE CONSTITUTION OF FREE INDIA 


28. Inns and innkeepers. 

29. Production, supply and distribution of goods; 
development of industries, subject to the provisions in 
List I with respect to the development of certain industries 
under Federal control. 

80. Adulteration of foodstuffs and other goods. 

81. Weights and measures except establishment of 
standards. 

82. Intoxicating liquors and narcotic drugs. 

88. Relief of the poor; unemployment. 

84. The incorporation, regulation, and winding-up of 
corporations not. being corporations specified in List I, or 
Universities; unincorporated trading, literary, scientific, 
religious and other societies and associations; co-operative 
societies. 

85. Charities and charitable institutions: charitable 
and religious endowments. 

86. Theatres, dramatic performances and cinemas, 
but not including the sanction of cinematograph films for 
exhibition. | 

87. Betting and gambling. 

88. Offences against laws with respect to any of the 
matters in this List. 

89. Inquiries and statistics for the purpose of any of 
the matters in this List. 

40. Land revenue. 

41. Duties of excise on 

(a) alcoholic liquors for human consumption ; 

(b) opium, Indian hemp and other narcotic drugs 
and narcotics; non-narcotic drugs; 

(c) medicinal and toilet preparations containing 
alcohol. 

42, Taxes on agricultural income. 

48. Taxes on lands and buildings, hearths and 
windows. i 


44. Duties in respect of succession to agricultural 
land. 
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45. Estate duty in respect of agricultural land. 

46. Taxes on mineral rights, subject to any limita- 
tions imposed by any Act of the Federal Parliament 
relating to mineral development. 

47. Capitation taxes. 

48. Taxes on professions, trades, callings and employ- 
ments. 

49. Taxes on animals and boats. 

50. Taxes on the sale of goods and on advertisements. 

51. Taxes on vehicles suitable for use on roads, 
whether mechanically propelled or not, including tramcars. 

52. Taxes on the consumption or sale of electricity. 

58. Cesses on the entry of goods into a local area for 
consumption, use or sale therein. 

54. Taxes on luxuries, including taxes on entertain- 
ments, amusements, betting and gambling. 

55. The rates of stamp duty in respect of documents 
other than those specified in the provisions of List I with 
regard to rates of stamp duty. 

56. Dues on passengers and goods carried on inland 
water-ways. 

57. Tolls. 

58. Fees in respect of any of the matters in this List, 
but not including fees taken in any court. 


THE CONCURRENT LIST 


The Concurrent List includes the following :— 


1. Criminal Law. 

2. Criminal Procedure. 

8. Removal of prisoners and accused persons from 
one unit to another unit. 

4. Civil Procedure. 

5. Evidence and oaths; recognition of laws, public 
acts and records and judicial proceedings. 

6. Marriage and divorce; infants and minors; 
adoption, 
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7. Wills, intestacy, and succession, save as regards 
agricultural land. 

8. Transfer of property other ‘en agricultural land ; 
registration of deeds and documents. 

9. Trusts and trustees. 

-10. Contracts, including partnershhip, agency, con- 
tracts of carriage, and other special forms of contracts, but 
not including contracts relating to agricultural land. 

11. Arbitration. 

12. Bankruptcy and insolvency. 

18. ‘'Administrators-general and official trustees. 

14, Stamp duties other than duties or fees collected 
by means of judicial stamps, but not including rates of 
stamp duty. 

15. Actionable wrongs, save in so far as included in 
laws with respect to any of the matters specified in 
List IT. 

16. Jurisdiction and powers of all courts, except the 
Supreme Court, with respect to any of the matters in this. 
List. 

17. Legal, medical and other professions. 

18. Newspapers, books and printing presses. 

19. Lunacy and mental deficiency, including places 
for the reception or treatment of lunatics and mental 
deficients. 

20. Poisons and dangerous drugs. 

21. Mechanically propelled vehicles. 

22. Boilers, 

28. Prevention of cruelty to animals. 

24. Vagrancy; nomadic and migratory tribes. 

25. Factories. 

26. Welfare of labour; conditions of labour; provi- 
dent funds; employers’ liability and workmen’s compensa- 
tion; health insurance, including invalidity pensions; old 
age pensions, 

27. Unemployment and social insurance, 

28. Trade Union; industria] and labour disputes, 
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29. Electricity. . 

80. The sanctioning of cinematograph films for 
exhibition. * 

81. Persons subjected to preventive detention under 
Federal authority. 

82. Economic and social planning. 

88. Inquiries and statistics for the purpose of any of 
the matters in this List. | 

84. Fees in respect of any of the matters in this List, 
but not including fees taken in any court. 


CRITICISM 


The foremost line of attack against the above scheme 
of distribution has been that it has attempted to saddle 
the Centre with all sorts of powers, ‘* The Centre should 
really divest itself,’? argued Mr. K. Santanam, “* of res- 
ponsibility for matters which directly concerned the pro- 
vinces. The initia] responsibility for the well-being of the 
people should rest with the provincial Governments and 
only strictly all-India matters should be dealt with by the 
Centre. The real strength of the Central Government lay 
in freeing itself from responsibility for subjects which 
were not germane to all India and which should be dealt 
with by the provinces.*’’ But a strong Centre is necessary 
for many good and cogent reasons. First, nation-wide 
planning and development require central control and 
direction, both of which are possible only if the Central 
Government is equipped with the requisite powers. As 
Mr. G. L. Mehta has aptly pointed out,‘ ‘‘ economic and 
strategic considerations to-day tend to invest the Centre 
with large powers. If we want to organise economic 
development and social welfare as people organize for war, 
then the state of the future will have to be a ‘ positive ’ 
state, it will have to be a social service state. The food 
question, the whole question of price control, of rationing 


* Speech in the Constituent Assembly on Aug. 20, 1947. 
*JIn the Constituent Assembly on Aug. 21, 1947. 
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—all these require development and organisation on an all- 
India basis which does not permit of territorial barriers 
or inter-provincial jealousies.’? Secondly, the defence needs 
of the country are supreme in the present international 
atmosphere. Only a strong Centre can properly mobilise 
all the defence resources. Thirdly, the experience of other 
federations shows a growing tendency of centralisation of 
powers. In U.S.A. ‘** the powers of Congress have been 
growing ever since its first session, not steadily but by 
fits and starts. The expansion of federal authority has 
been the inevitable result of growth in the size and com- 
plexity of the country’s political and economic problems. 
Problems which used to be local have become national.*”’ 
In Canada the recent Royal Commission on Dominion and 
Provincial Relations has recommended more powers for the 
Dominion Government, in particular that the entire 
taxing power should vest in it and national adjustment 
grants should be made to the different provinces. 
Another school of critics has found fault with the 
scheme, as it has allowed residuary powers to the Centre. 
This school derives its support from the federations of 
U.S.A. and Australia where residuary powers belong to the 
units. Under the American constitution the powers not 
delegated to the United States nor prohibited by it to the 
states are reserved to the states respectively or to the 
people (the tenth amendment of 1791). The Australian 
constitution leaves to the states every existing power 
unless it is exclusively vested in the Commonwealth or 
withdrawn from the states ( section 107 of the Common- 
wealth of Australia Act, 1900). But the seat of residuary 
authority is not always a satisfactory criterion for 
ascertaining the federal element in a constitution. Powers 
may be so exhaustively enumerated in the different 
legislative lists as to leave very little as residuary. This 
is exactly the position under the Indian Constitution. The 
Législative Lists are quite clear, well-defined and exhaus- 


° 'W. B. Munro, The Government of the United States, 1946, p. 363. 
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tive, and “‘ residuary subjects could only relate to matters 
which are at present not identifiable and cannot, therefore, 
be included now in the Lists.°’’ 


In the next place critics have pointed out and quite 
justifiably the preferential treatment of the Indian States 
in the scheme of distribution. In their case the legislative 
authority of the Federation will be confined to the sphere 
which they have surrendered to it in their Instruments of 
Accession. Further, residuary powers would vest with -the 
States unless they consent to their vesting in the Centre. 
Mr. Hussain Imam has argued and rightly that the Indian 
States should not be allowed to have more powers than 
other units of the Federation. ‘* It would be very wrong 
to allow,’’ said he,’ ** autocratic Rulers to exercise more 
powers than what a Provincial Ministry run by representa- 
tives of the people normally did. The right of the States 
to impose any of the federal taxes must be taken away.”’ 

Lastly, the scheme has also been criticised on grounds 
of inadequate financial resources for the provinces. The 
position of the provinces from this standpoint, it has been 
alleged, has been reduced to one of responsibility with- 
out power. ‘*‘ Much of the sphere,’? argued Sir A. 
Ramaswamy Mudaliar,® ‘‘ which makes for the happiness. 
of the individual man lies with the provincial or unit 
administration and not with the Central administration. 
The responsibility for free and compulsory education, 
proper medical aid, sanitation, promoting health and 
longevity, providing proper housing and other things is. 
that of the provincial administration.’’ He questioned 
whether the taxation powers allotted to them were suffi- 
cient to enable the provinces to meet their responsibilities 
for nation-building activities. But this criticism will lose 
much of its force when the distribution of legislative 
powers will be supplemented by a suitable scheme of 
allocation of financial resources. For administrative 


* Second Report of the Union Powers Committee, Forwarding, 
"In the Constituent Assembly on Aug. 20, 1947. 
*In the Constituent Assembly on Aug. 21, 1947. 
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purposes the Federation has been empowered to levy 
certain important taxes and duties, but the proceeds of 
most of them will have to be distributed among the units 
through liberal grants and subventions. 


CHAPTER X 


THE SUPREME COURT 


‘Laws are a dead letter without couris to expound and 
define their true meaning.’’—Alexander Hamilton, 1787. 


COMPOSITION 


Tue Supreme Court of India will consist of ten judges 
in addition to the Chief Justice. Further, a system of 
having ad hoc judges has been provided on the model of 
the Canadian constitution. Section 30 of the Canadian 
Supreme Court Act runs as follows :— 

‘*Appointment of ‘ad hoc’ judge—If at any time there 
should not be a quorum of the judges of the Supreme Court 
available to hold or continue any session of the Court, 
owing to a vacancy or vacancies, or to the absence through 
illness or on leave or in the discharge of other duties 
assigned by statute or order in council, or to the disqua- 
lification of a judge or judges, the Chief Justice, or in his 
absence the senior puisne judges, may in writing request 
the attendance at the sittings of the Court as an ‘ad hoc’ 
judge, for such period as may be necessary, of a judge of 
the Exchequer Court or should the judges of the said 
Court be absent from Ottawa or for any reason unable to 
sit, of a judge of a provincial superior court to be desig- 
nated in writing by the Chief Justice or in his absence 
by any ‘Acting Chief Justice or the senior puisne judge of 
such provincial court upon such request being made to 
him in writing’’. 

In other words, the regular strength of eleven, in- 
cluding the Chief Justice, has been found sufficient for 
the normal work of the Court. But still an abnormal 
situation may arise when due to vacancies not filled up, 
or to absence on leave or through illness, or to the 
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disqualifications of a judge or judges, no quorum of the 
judges is available to hold or continue a session. 

Such an abnormal situation could otherwise be met by 
appointing some judges temporarily. But the ad hoc 
Committee on Supreme Court, consisting of Sjts. S. Varada- 
chariar, A. Krishnaswami Iyer, B. L. Mitter, K. M. Munshi 
and B. N. Rau, held the view that “‘it is undesirable to 
have temporary judges in the highest court in the land’’. 
So instead of having temporary judges, to provide for lack 
of quorum in an abnormal situation, ad hoc judges are 
to be appointed as in Canada, out of a panel of Chief 
Justices or judges of the High Courts of the constituent 
units. 

The strength of the Supreme Court is smaller in other 
federations. In U.S.A. the number of associate justices is 
eight; President Roosevelt’s attempt to increase the 
number in 1987 failed. In Canada there are five puisne 
judges only. The High Court of Australia has one Chief 
Justice and five justices. In India the ad hoc Committee 
thought that the Supreme Court will require at least two 
Division Benches and each Bench should consist of five 
judges, so as to provide for possible absences or other 
unforeseen circumstances. Further, one of the judges may 
be always engaged in dealing with miscellaneous matters 
incidental to appellate jurisdiction (including revisional and 
referential jurisdiction). 


APPOINTMENT AND QUALIFICATIONS OF JUDGES 


The ad hoc Committee considered it inexpedient to 
leave the power of appointing judges of the Supreme Court 
to the unfettered discretion of the President of the 
Federation. They suggested two alternatives, both of 
which involved the setting up of a special panel of eleven 
members, comprising some of the Chief Justices of the 
High Courts, some members of the Federal Parliament, and 
some law officers of the Union. According to one alter- 
native, the President, in consultation with the Chief 
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Justice, was to nominate a person for appointment as 
puisne judge, and the nomination was to be confirmed by 
at least 7 members of the panel. According to the other 
alternative, the panel should recommend three names, out 
of which the President, in consultation with the Chief 
Justice, should select one for the appointment. The panel 
system. was disapproved by the Union Constitution Com- 
mittee. The Constitution provides that a judge of the 
Supreme Court shall be appointed by the President after 
consulting the Chief Justice and such other judges of the 
Supreme Court as also such judges of the High Courts as 
may be necessary for the purpose. The same procedure is 
to be followed for the appointment of the Chief Justice, 
tation with the Chief Justice. The power of .approving 
along with others the appointment of judges was taken 
away from members of the Federal Parliament as_ that 
would bring in party interests, whereas judges are to be 
strictly non-partisan in character. The Chief Justice of 
U.S.A. and associate justices of the Supreme Court are 
appointed by the President with the consent of 
the Senate. In Canada and Australia they are appointed 
by the Governor-General on the advice of the Dominion 
Ministers. In contrast, an elective judiciary prevailed 
in France during the Revolution, though it was given 
up afterwards; strangely enough, it prevails still in most 
of the American states. But it is absolutely unwise to 
allow judges to be subjected to the political hazards inevi- 
table to an.elective system. 

The minimum qualifications of judges have been laid 
down on the lines of the Government of India Act, 1985. 
A person shall not be qualified for appointment as a 
judge of the Supreme Court unless he— 

(a) has been for at least five years a judge of a 
High Court in India or in a Federated State; or 
(b) is a barrister of England or Northern Ireland of 
at least ten years’ standing, or a member of 


10 
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the Faculty of Advocates in Scotland of at 
least ten years’ standing; or 
(c) has been for at least ten years a pleader of a 

High Court in India or in a Federated State 

or of two or more such Courts in succession. 
The Chief Justice of India must be a_ barrister of 
England or Northern Ireland, or a member of the 
Faculty of Advocates in Scotland or a pleader of a High 
Court in India or a Federated State, and in addition, 
must either be of fifteen years’ standing as such or 
have been for at least five years a judge of a High Court 
in India or a Federated State. 


TENURE AND REMOVAL 


Every judge of the Supreme Court shall hold office 
till he attains the age of sixty-five. This provision 
follows section 200 (2) of the Government of India Act, 
1985. In Canada the age of retirement is seventy-five ; 
in the Irish Free State it is seventy-two. In Australia 
a life tenure is guaranteed by the constitution. In U.S.A. 
a member of the Supreme Bench may retire, if he wishes, 
at the age of seventy, or at any time thereafter, which 
practically amounts to life tenure. In England life tenure 
is assured by the rule of quamdu se bene gesserint. 

‘A judge of the Supreme Court in India may be 
removed from office by the President on an address from 
both the Houses of the Federal Parliament in the same 
session on the ground of proved misbehaviour or incapacity. 
The power of removal belongs exclusively to the Federal 
Legislature, but it can be exercised only on one condition ; 
misbehaviour or incapacity of the judge or both must be 
proved. It will be interesting to see how such provisions 
are interpreted in future. The condition of removal is 
more or less similar to that of the Dominions. In Canada 
judges hold office during good behaviour and may be re- 
moved at any time by the Governor-General on addresses 
from the two Houses of the Canadian Parliament. The 
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Commonwealth of Australia adds to the addresses from 
the Houses the requirement of proved misbehaviour or 
incapacity. The Union of South Africa omits the qualifi- 
cation ‘ proved’ as inconvenient while the Irish Free 
State substitutes the term ‘ stated’ for ‘proved.’ The 
procedure in general is adopted from the mother constitu- 
tion of England, where though, in theory, removals can 
only be made by the appointing authority, i.e., the Crown 
acting on the advice of the Lord Chancellor, in practice 
none takes place except on joint addresses from the two 
Houses of Parliament. In U.S.A. Supreme Court judges 
hold office during good behaviour and can be removed 
only by impeachment, in which case the charge is 
preferred by the House of Representatives and tried by 
the Senate. . 


JURISDICTION AND POWERS 


As GUARDIAN OF THE CONSTITUTION 


In a flexible constitution like that of England no law 
can be declared unconstitutional. Whatever is passed by 
Parliament becomes law, valid and binding on all. But 
a written constitution must necessarily be the supreme 
law of the land. All other acts and laws which run con- 
trary to its principles must be null and void. .So there 
must be some authority to decide which laws are in strict 
consonance with the constitution and which are uncon- 
stitutional. It would be the negation of democrary if 
law-makers themselves assumed this authority. In the 
words of Blackstone, the great English jurist, ‘‘ were the 
judicial power joined with the legislative, the life, liberty 
and property of the subjects would be most unsafe.’’ The 
function of interpreting laws must belong to the courts. 
But it would end in chaos if one unit in a federation decided 
in one way and another in a different way. Accordingly, 
all federal states have found it necessary to establish one 
court, supreme and paramount, and independent of the 
rest. As the ad hoc Committee observed, a Supreme Court 
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with jurisdiction to decide upon the constitutional validity 
of acts and laws can be regarded as a necessary implica- 
tion of any federal scheme. Accordingly, the most 
important function of our Supreme Court will be to act 
as the guardian of the Constitution and as the umpire of 
all constitutional issues. This power will not belong 
exclusively to it. The validity of any law may be 
challenged in any lower court whenever that question 
arises in a litigation before it. A High Court can also 
declare a law unconstitutional and proceed to enforce it. 
But such decisions shall not be final. They may be 
appealed to the Supreme Court and can be_ reversed 
there. In other words, only the Supreme Court shall have 
final authority to declare a law unconstitutional. 


SETTLEMENT OF DISPUTES 


Federation by its very nature implies a division of 
powers between the nation and the units, with the 
certainty that disputes will frequently arise concerning the 
range of such powers. However exhaustively the legislative 
and their language can never be so clear as to preclude 
any chance of ambiguity. Disputes may also arise in 
matters of fact such as the boundary line, a common river 
or a common railway. Our Supreme Court shall have an 
original and exclusive jurisdiction in any dispute between 
the Union and a unit, or between one unit and another, 
if and in so far as the dispute involves any question, 
whether of law or fact, on which the existence or extent 
of a legal right depends. 


TREATIES 


The treaty-making power belongs to the Union. The 
Supreme Court will, therefore, decide finally, though not 
necessarily in the first instance, upon all matters arising 
out of treaties including extradition between the Union 
and a foreign State. 
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ENFORCEMENT OF FUNDAMENTAL RIGHTS 


The Indian Constitution has made certain funda- 
mental rights justiciable and guarantees the right of the 
citizens to move the Supreme Court by appropriate 
proceedings for the enforcement of such rights. But the 
citizen will practically be denied these rights if every time 
they are violated, he is compelled to go to the Supreme 
Court. So it has been laid down that where there is no 
other court with the necessary jurisdiction, the Supreme 
Court shall have it originally; in all other cases, the 
Supreme Court shall have appellate jurisdiction, including 
powers of revision. 


GENERAL APPELLATE JURISDICTION 


The Supreme Court shall constitute the final appellate 
authority of the nation and a similar jurisdiction hitherto 
exercised by the Privy Council will disappear. The Statute 
of Westminister has conferred the legal right on all 
Dominions to choose their own final Court of Appeal. The 
Trish Free State abolished appeals to the Privy Council in 
1933. In Australia and the Union of South Africa such 
appeals have been reduced considerably. In Canada 
appeals in criminal cases have been abolished since 1988, 
but in civil cases, especially those affecting the constitution, 
the Council is still the final arbitrator. It is in fitness 
with India’s declared independence that appeals to the 
Privy Council have been abolished by the new Constitution. 
This will also save much money of poor litigants and 
ensure quick justice in appeal cases, 


ADVISORY JURISDICTION 


The ad hoc Committee decided that it will be on the 
whole expedient to place on the Supreme Court an obli- 
gation to advise the Head of the State on difficult 
questions of law. So if at any time it appears to the 
President that a question of law has arisen or is likely to 
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arise which is of such a nature and of such public 
importance that it is expedient to obtain the opinion of 
the Supreme Court upon it, he may in his discretion refer 
the question to that Court for consideration and the Court 
may, after such hearing as it thinks fit, report to the 
President thereon. Such a provision follows section 218 of 
the Government of India Act, 1985. It is to be noted 
that references to the Supreme Court for advice shall be 
dealt with by a full Court. 


OTHER POWERS 


The Supreme Court shall have powers to make rules 
for regulating its own practice and procedure, including 
rules relating to the persons practising before it, the time 
for appeals, fees and costs of proceedings. The Supreme 
Court shall also exercise such judicial powers as are con- 
ferred upon it by the Union Legislature in matters in 
which the latter is competent to legislate. 


CHAPTER XI 
THE INDIAN STATES 


‘The Indian States, politically speaking, are a remarkable 
example of survival of the unfittest.”°—H. L. Hutchinson, 
Labour M. P., in the House of Commons on July 11, 1947. 


INTRODUCTION 


THE Indian States form those territories of this vast sub- 
continent which somehow or other escaped direct annexa- 
tion by the great British power. In the words of the 
Butler Committee, ‘‘the term ‘Indian States’ covers at one 
end of the scale Hyderabad with an area of 82,700 square 
miles, with a population of 12,500,000 and a revenue of 
64 crores. of rupees and at the other end a minute holding 
in Kathiawar amounting in extent to a few acres only and 
even, in certain cases, holdings which yield a revenue not 
greater than the annual income of an ordinary artisan. 
It includes States, economically, politically and adminis- 
tratively advanced and States, patriarchal or quasi-feudal 
in character, States like Mysore and Travancore and States 
which are under purely autocratic administration, The 
one feature common to them all is that they are not part 
or governed by the law, of British India.’’ This was writ- 
ten in 1929. John Gunther gave a more vivid description’ 
in 1989. According to him, ‘‘the main characteristic of 
the Princely States is that they are autocracies. They are 
anachronistic pools of absolutism in the modern world, 
and they control the lives and fortunes of 80,000,000 
people. Slowly, stertorously, the route of democracy— 
however incomplete and hedged in with restrictions—has 
advanced in British India. But whether a native State 
should relax its autocratic absolutism—or not—has been 
purely its own business. In most of the native States there 


1In Inside Asia, Ch. XXVII. 
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is no habeas corpus. In only about forty is judicial 
authority separated from executive authority. Only 
about 40 out of 562 have High Courts; only about 380 have 
any so-called legislatures, and these are consultative in 
power, with nominated members in most cases. In some 
States newspapers are forbidden; in most the Ruler has 
life and death power over his subjects ; in some the people 
may be bought and sold like serfs. In most States the 
Ruler, who may be recklessly extravagant, commands 
the entire State income’. The position has not changed 
much since then. Pandit Nehru wrote in 1946, ‘‘All of 
them (the Indian States) are autocracies, though some 
have started elected councils whose powers are _ strictly 
limited. A lack of civil liberties is a common feature of 
them. As a class they are of necessity backward, feudal 
in outlook and authoritarian in methods.’”’ 


HISTORICAL BACKGROUND 


The position of the States in relation to the British 
power has changed with the gradual growth of that 
power since the grant of the Diwani of Bengal in 1765. 
The East India Company started by extracting tributes 
from the Princes and extended its influence to other fields 
gradually through treaties of subsidiary alliance and 
first subsidiary treaty was negotiated with the Nawab 
Vazir of Oudh in 1765 after the Company’s forces had 
marched into Lucknow. In 1800 under Wellesley a similar 
treaty was negotiated with the Nizam of Hyderabad which 
emphasised his subordinate position in three ways: 


(1) The treaty was indissoluble, 1.e., the Nizam was 
no more free to pick and choose his friends. 


(2) A British Army officered by Europeans but paid 
for by the Nizam was established in his State for the 
purpose of internal as well as external defence. 


* The Discovery of India. pp. 362 and 369. 
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(8) The treaty stipulated that the foreign relations 
of the Nizam should be conducted exclusively through the 
Company. 

Wellesley made no secret of his object when 
he stated, ‘““The fundamental principle of His Excellency 
the Governor-General’s policy in establishing the subsi- 
diary alliance is to place the States in such a degree of 
dependence on the British power as may deprive them of 
the means of prosecuting any measure hazardous to the 
security of the British Empire.’? Most of the Princes, 
realising the strength and resources of the Company, re- 
conciled themselves to the position of subordinate alliance 
and those who grumbled were severely interfered with, 
deposed, dispossessed or otherwise deprived of their rights 
and privileges. As remarked by Prof. A. B. Keith, ° 
thing more was heard of international law as regulating 
the relations of the Company and the States as under Ben- 
tinck and Dalhousie ; all were now dependent because the 
Emperor had been or had claimed to be the titular 
superior of every Indian State.’ 


With the advent of the siactieaten under the 
Crown the position was further consolidated and treaties 
were interpreted, expanded and annotated to the advan- 
tage of the British. In 1861, a new doctrine was _pro- 
pounded under the name of ‘Paramountcy’. ‘*Para- 
mountcy, not only as a historical fact, i.e., the unchal- 
lenged power of Britain in India, but as a _ legal 
principle capable of interpretation and expansion was pro- 
mulgated as an essential feature of the new system.’’* Lord 
Canning said in his address to the Princes of Rajputana, 
““The Crown of England stands forward the unquestioned 
ruler and Paramount Power in all India and is for the 
first time brought face to face with its feudatories. There 
is reality in the suzerainty of the sovereign of England 
which has never existed before and which is not only felt 
but eagerly acknowledged by the chiefs.”” Lord Mayo 


*K. M. Panikkar, Indian States, Oxford Pamphlet No. 4, p. 14. 


154 THE CONSTITUTION OF FREE INDIA 


enunciated the plea of ‘good government’ and in his 
address to the Princes said, ‘‘If we support you in your 
power, we expect in return good government’’. In 1878 
there arose the famous Baroda case. The Gaekwar was 
arrested and the administration of his State taken over on 
the serious complaint of his complicity .in an alleged 
attempt to poison the Resident. His complicity not being 
proved ultimately, he was deposed on the ground of 
maladministration. Lord Northbrook strongly asserted 
that ‘‘if gross misgovernment he permitted, if substan- 
tial justice be not done to the subjects, if life and property 
be not protected or if the general welfare of the people 
and country be persistently neglected, the British Gov- 
ernment will assuredly intervene in the manner which in 
its judgment may be best calculated to remove these evils. 
and to secure good government.’’ Elgin emphasised that 
the alternative to intervention in case of misrule must be 
annexation. In 1884 a Resident was appointed to the 
State of Kashmir and in 1889 the then Maharaja, suspected 
of treasonable, relations with Russia, was forced to resign 
and a council of regency appointed. The Government of 
India by a notification on August 21, 1891, categorically 
announced that the principle of international law had no 
bearing upon the relations between the Government of 
India as representing the Queen Empress on the one hand 
and the native States under the suzerainty of Her Majesty 
on the other; ‘the paramount supremacy of the former 
presupposes the subordination of the latter.’ Since then 
there have been innumerable cases of interference with 
internal affairs of States and the right of Paramountcy has 
been claimed and enforced for deposition of a Ruler, deter- 
mination of his successors, and even for incarceration of a 
ruling Prince. Some recent instances have been more 
glaring. In 1921 the Maharaja of Udaipur was forced to 
quit in favour of his son. In 1922 the Maharaja of Nabha 
was forced to abdicate and subsequently interned on 
charges of disloyalty. In 1926 the claim of the Nizam for 
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retrocession of Berar was regarded as untenable. In 1938 
the Ruler of Alwar was ordered to keep out of his State 
for some time. 


PARAMOUNTCY 


Paramountcy may be described as ‘‘the complex of 
Crown rights, both general and particular, which‘limit the 
_ sovereignty of the States**’’. In its general aspects it 
applies equally to all States and covers such prerogatives 
of the Crown as the determination of suecession where it 
is contested, the sanction of adoption, the decision of 
disputes between States, intervention in case of gross 
misrule and the conduct of relations with foreign States. 
Lord Reading explained this Basic Paramountcy, when in 
1926 in his letter to the Nizam of Hyderabad he stated: 
‘*The sovereignty of the British Crown is supreme in India, 
and therefore no Ruler of an Indian State can justifiably 
claim to negotiate with the British Government on an 
equal footing. Its supremacy is not based only upon 
treaties and engagements, but exists independently of them, 
and quite apart from its prerogative in matters relating to 
foreign powers and policies, it is the right and duty of the 
British Government, while scrupulously respecting all 
treaties and engagements with the Indian States, to 
preserve peace and good order throughout India.’’ 
According to the Butler Committee, ‘‘it (Paramountcy) 
is not merely a contractual relationship, resting on 
treaties made more than a_ century ago. It 
is a living, growing relationship shaped by circum- 
stances and policy, resting as Prof. Westlake has 
said, on a mixture of history, theory and modern 
fact.”’ In its particular aspects Paramountcy means 
the practice and usage which developed in regard 
to each State or group of States. Thus, for example, the 
Crown claimed in regard to certain States the right to 
approve the appointment of Dewans. As against this body 


4K. M. Panikkar, Op. Cit., p. 22. 
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of rights, compendiously known as Paramountcy, there 
were the obligations, general and special, of the Crown to 
the States. In general they comprised (1) maintenance of 
the territorial integrity of the States, (2) protection from 
outside aggression and internal commotion, and (8) main- 
tenance of the dynasty and the continuation of the rights, 
privileges and izzat of the Rulers. In particular these 
obligations meant the maintenance of those rights, peculiar 
to a State, for example, the right of the Gaekwar of 
Baroda to receive certain payments from Rulers who are 
said to have bee his tributaries. The actual working of 
the Paramount Power has been best summarised by Sir 
George Schuster’ thus: ‘*Whether great. or small, 
the States were allotted a peculiar status in the 
political theory which grew up in India. They did 
not form part of the Indian Empire, but neither 
were they sovereign powers. They were _ neither 
feudatories of the Government of India nor protectorates, 
nor merely allies, and to explain their position there was 
invented the principle of ‘Paramountcy’. This asserted 
that the British Government was paramount in India and 
had the right to intervene with the Princes in any way it 
saw fit in the least matter or in the gravest. Normally, 
the Crown guided’ its behaviour towards them by the letter 
of the treaties which it had negotiated with them when 
they originally came to terms; yet by virtue of Para- 
mountcy the Crown stood towards them, as it were, in a 
second and superior relation. Paramountcy gave it the 
right to intervene where and how it pleased, to compel a 
Prince to carry out general reform, to enforce a particular 
command, to secure the redress of a particular grievance, 
to send away favourites, to curb extravagance, to effect a 
change of Ministers and even compel an abdication.’? In 
the words of Dr. D. N: Sen‘, ‘‘The Paramount Power stood 
out as distant and apparently indifferent spectator so long 
as the Rulers just carried on, no matter whether their 


*In his book India and Democracy. 
*In his recent book, Revolution by Consent. 
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administration was good, bad or indifferent. They 
intervened only when British Imperial interests were at 
stake or when the machinery was on the point of collapse 
or when gross barbarities were committed. Bad or poor 
government was a tolerable nuisance; a government that 
became a menace to British sovereignty or proved other- 
Wise undesirable was made to yield. The Rulers were in 
no sense royal sovereigns; the States were treated as loyal 
sovereignties. Throughout it was recognised that the 
Paramount Power was entitled to act in the interests of 
the Empire, in the interests of India and what is of special 
the treaty or ‘sanad’ proved a handicap in the prosecution 
of the Paramount Power’s policy in any given situation, 
it was no more than a mere scrap of paper.”’ 


While the Paramount Power intervened in extreme 
cases, it must be recognised as the rule rather than the 
exception that the States, at least the bigger among 
them, enjoyed wide powers of autonomy, though there 
was a good variation in the extent of these powers. 
Generally speaking, all the States, which were members 
of the Chamber of Princes in their own right, enjoyed 
full or practically full powers. They had rights of legi- 
slation, jurisdiction and executive government. In recent 
periods, States like Hyderabad, Baroda, Kashmir, 
Gwalior, Travancore, Udaipur, Indore, Jodhpur, Bikaner 
and Patiala enjoyed full authority in every respect. 
subject only to a general supervision by the Crown. 
They could make whatever laws were necessary for their 
governments, carry out whatever economic policies they 
decided upon and introduce’ constitutional reforms, 
subject to the particular agreements in force and the 
commercial and other interests of Britain. This in brief 
was the position prior to the starting of negotiations for 
the transfer of power by His Majesty’s Government in 
May, 1946. 
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UNDER THE CABINET MISSION PLAN 


The Cabinet Delegation made the position of the 
States clear in Para 14 of their proposals. ‘It is quite 
clear,’? they said, ‘‘that with the attainment of indepen- 
dence by British India, whether inside or outside the 
Commonwealth, the relationship which has _ hitherto 
existed between the Rulers of the States and the British 
Crown will no longer be possible. Paramountcy can neither 
be retained by the British Crown nor transferred to the 
new Government. At the same time the States are 
ready and willing to co-operate in the new development 
of India. The precise form which their co-operation will 
take must be a matter for negotiation during the building 
up of the new constitutional structure and it by no 
means follows that it will be identical for all the States.”’ 
Regarding basic principles, they recommended that the 
Union of India should embrace both British India and 
the States which should deal with the subjects of Foreign 
Affairs, Defence and Communications and should have 
the powers to raise the necessary finances for these 
subjects ; at the same time ‘“‘the States will retain all 
subjects and powers other than those ceded to the Union.’’ 
Evidently this meant that the States might be taken as 
ceding the three subjects mentioned above whenever they 
would accept the proposals. 


The Delegation explained the position further in a 
Memorandum to the Chancellor of the Chamber of Princes 
on May 22, 1946. In it they remarked: ‘‘When a new 
fully self-governing or independent Government or Govern- 
ments come into being in British India, H. M. G.’s 
influence with these Governments will not be such as to 
enable them to carry out the obligations of Paramountcy. 
Moreover, they cannot contemplate that British troops 
would be retained in India for this purpose. Thus, as a 
logical sequence and in view of the desires expressed to 
them on behalf of the Indian States, H. M. G. will cease 
to exercise the powers of Paramountcy. This means that 
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the rights of the States which flow from their relationship 
to the Crown will no longer exist and that all the rights 
surrendered by the States to the Paramount Power will 
return to the States. Political arrangements between the 
States on the one side and the British Crown and British 
India on the other will thus be brought to an end. The 
void will have to be filled either by the States entering 
into a federal relationship ‘with the successor Government 
or Governments in British India or failing this, entering 
into particular political arrangements with it or them.”’ 


Three things follow from the above plan, read with the 
Memorandum :— 


(1) The proposals were in the nature of recom- 
mendations and not mandatory, and would, therefore be 
effective to the extent they were accepted by the States ; 


(2) Paramountcy would cease to operate and the 
States would revert to their original status; 


(3) The future relationship of the States to British 
India would be the result of negotiation, and not dictation 
by one party. 

On this basis the Rulers accepted the plan in its 
entirety and set up the proposed Negotiating Committee. 
But before negotiations were actually started, they 
reiterated their position in a general conference on January 


29, 1947. In a lengthy resolution they demanded among 
other things that— 


(1) The entry of the States into the Union shall be 
on no other basis than that of negotiation and the final 
decision will rest with each State after consideration of 
the complete picture of the Constitution ; 


(2) All the rights surrendered by the States to 
the Paramount Power will return to the States. The pro- 
posed Union will exercise only such functions in 
relation to the States in regard to Union subjects 
as are assigned or delegated by them to the Union. 
There can be no question of any powers being vested, 
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inherent or implied in the Union unless specifically agreed 
to by them ; | 
(3) The constitution of, each State, its territorial 
integrity and the succession of its reigning dynasty. shall 
not be interfered with by the Union or any unit thereof. 


As a result of negotiation, the States began to send 
representatives to the Constituent Assembly from its 
third session. Those that joined on behalf of the States 
had no doubts or misgivings as to their purpose. Sir B. L. 
Mitter, Dewan of Baroda, declared: ‘‘This Assembly is 
framing the Constitution of Free India: We, the States 
are an integral part of India and we shall share the free- 
dom with British India. We, therefore, want to share the 
responsibility of framing the Constitution.*’ Sardar K. M. 
Panikkar said: ‘‘I should like to make it clear that we 
are here by no means as a result of any coercion or any 
pressure, This Assembly is a voluntary association. To 
suggest that we are here under coercion is an insult to us.”’ 


PARTITION AND THEREAFTER 

The statement of June 8, 1947, brought about partition 
of India, but H. M. G’s policy towards the Indian States 
contained in the Cabinet Mission Memorandum remained 
unchanged (Paragraph 18 of the statement). Elaborating 
the position, Lord Mountbatten said in a Press conference, 
‘‘The Indian States cannot enter separately as Dominions. 
They would be free agents to enter either Constituent 
Assembly or make such arrangements as might be neces- 
sary. There can be no negotiation between H. M. G. and 
the States. We hand back Paramountcy. We are not 
actually going to enter into any fresh negotiations; we are 
coming out of all our commitments.’’ Lord Listowel 
announced in the House of Lords that after the transfer 
of power the Princely States would be free to choose their 
own future and that British Paramountcy would end; 
courses left open to them would be autonomy or affiliation 
with either Pakistan or Hindusthan. The position was 
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reiterated under the Indian Independence Act which 
provides that ‘“‘the suzerainty of His Majesty over the 
Indian States lapses, and with it, all treaties and agree-- 
ments in force at the date of the passing of this Act 
between His Majesty and the Rulers of Indian States, all 
functions exercisable by His Majesty at that date with 
respect to Indian States, all obligations of His Majesty 
existing at that date towards Indian States or the Rulers 
thereof, and all powers, rights, authority or jurisdiction 
exercisable by His Majesty at that date in or in relation 
to Indian States by treaty, usage, sufference or otherwise’” 
[clause 7, section 1 (b)]. 


Faced with the new situation, a good many of the 
States, including some of the bigger ones like Travan- 
core and Hyderabad withheld their acceptance of the 
original plan on the ground that they had accepted it on 
the presumption of a united India, but the very basis of 
the plan was now altered and India was divided. Under 
this excuse they began to declare themselves independent 
one after another and to talk in terms of a treaty with the 
new Dominions as between one sovereign state and 
another. The Nizam of Hyderabad began to plan in 
terms of retrocession of Berar to his kingdom, though he 
could not actually put it into effect in the face of vehement 
opposition from the people of Berar and of India as a 
whole. Mr. Jinnah lent support to this sort of Balkanisa- 
tion by his interpretation of the scheme. ‘‘Constitu- 
tionally and legally,’’ said he,’ ‘‘the Indian States will be 
independent sovereign states on the termination of Para- 
mountcy and they will be free to decide for themselves to 
adopt any course they like. It is open to them to join the 
Hindusthan Constituent Assembly or the Pakistan 
Assembly or decide to remain independent. Neither the 
British Government nor the British Parliament nor any 
other power or body can compel them to do anything 
contrary to their free will and accord.’? Evidently, since 


Ss - 
7In a Press statement on June 17, 1947. 
It 
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the majority of States-subjects were Hindus, his Pakis- 
tan would gain indirectly if the States remained indepen- 
dent. 


But the resentment in Congress and other circles was 
severe. ‘Declaration of independence on behalf of an 
Indian Prince,’’ said the Mahatma, ‘‘was of no consequence 
in an independent India. Such a declaration was tanta- 
mount to a declaration of war against the free millions of 
India.”” Pandit Nehru declared that the States which 
would not join the Constituent Assembly soon would be 
teated as ‘hostile.’ ‘“When there was one strong Govern- 
ment in India,’’ said he, ‘‘it could not tolerate small parts 
of India having independent relations with foreign powers ; 
the Central power must exercise some authority over any 
State and if that State challenged it, it must face the 
Central power.’? Dr. Ambedkar also joined his voice in 
the chorus of protest. ‘‘The States should realise,’’ said 
he, ‘“‘that their existence as sovereign states will not be 
worth five years’ purchase. It is in the interests of the 
Princes themselves that they should join the Indian 
Union. To be independent and to hope to get recognition 
and protection from the U. N. O. is to live in one’s own 
paradise.’’ Resentment was voiced in the British Parlia- 
ment, too. Major Woodrow Wyatt said in the House of 
Commons, *‘The Government should make a blunt public 
statement to the States that their duty lay with the rest 
of India and not in separation. It should be made clear 
that they could count on no support from Britain even in 
the event of external aggression after August 15.” 


LAPSE CF PARAMOUNTCY AND THE LEGAL 
POSITION — 


After the lapse of Paramountcy, did it revert to the 
Indian States or successor authority in British India? 
Dr. Ambedkar has described the legal position in this 
respect with very cogent reasoning which has _ not 
been repudiated by any State authority so far. 
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This learned jurist has argued that Paramountcy is 
merely another name for what is called the prerogative of 
the Crown. Paramountcy thus ‘considered differs from 
ordinary prerogatives in two respects: 


(a) The basis of ordinary prerogatives lies in 
common law as distinguished from statute law while the 
basis of Paramountcy lies in treaties supplemented by usage. 


(b) The common law prerogatives extend to all 
‘the subjects while Paramountcy extends only over the 
Indian States. 


Notwithstanding these differences the fact remains that 
Paramountcy is a _ prerogative of the Crown. This 
being so, the exercise of Paramountcy is not subject 
to the rules of international Jaw but is subject to 
that part of the municipal law of the British Empire which 
is called the law of the constitution. According to British 
constitutional law, while the prerogative vests in the King, 
he has no discretion in the exercise of his prerogative. He 
tan exercise it only in accordance with the advice given 
to him by the Ministers. Now it may be asked, on the 
advice of which Ministry is the King to act? The answer 
is, on the advice of the’ Ministry of the Dominion con- 
cerned.. It follows that since India has become a Domi- 
nion, the Crown is bound to act in the exercise of its prero- 
gative right of Paramountcy on the advice of the Indian 
Cabinet. 


There is now the other side of the picture. According 
to the Cabinet Mission, Paramountcy will lapse. This 
is a most astounding statement and runs contrary to 
another well-established principle of constitutional law 
which is to the effect that the King cannot surrender or 
abandon his prerogative rights. The validity of this 
principle was upheld by the Privy Council in the Queen 
vs, Edulji Byramji case in 1840 wherein they said that 
the Crown could not even by charter part with its prero- 
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gative. It is obvious that the Crown must continue to 
exercise Paramountcy and so long India remains a Domi- 
nion, to exercise it on'the advice of the Indian Cabinet. 


The question now arises, what happens when India 
becomes independent? The Crown then disappears and 
the question of advising the Crown does not remain, Can 
independent India inherit the prerogative rights of the 
Crown? For an answer to this, one must look to the 
provisions of international law relating to _ succession 
among states. Oppenheim admits that a succeeding state 
can inherit certain rights of the preceding state. From 
Hall’s ‘International Law,’ it would appear that among 
other things are property and advantages which are 
secured to it by treaty with the Princes. Independent 
India can, therefore, make a valid claim for the inheri- 
tance of Paramountcy. 


In this way Dr. Ambedkar arrived at the conclusion 
that the Indian States will continue to be in the same 
position when India becomes independent as they were 
previously. They must remain under the suzerainty of the 
Crown so long as India remains a Dominion, and of the 
Government of India when she becomes independent. 


It may be added here that the Indian States were 
never fully independent when the British came to India. 
As the Butler Committee observed, “It is not in 
accordance with historical fact that when the Indian 
States came- into contact with the British Power, they 
were independent, each possessed of full sovereignty, and 
of a status which a modern international lawyer would 
hold to be governed by the rules of international law. In 
fact none of the States ever held international status. 
Nearly all of them were subordinate or tributary to the 
Mughal Empire, the Mahratta supremacy or the Sikh 
Kingdom and dependent on them.’’ If it is said. now that 
they have reverted to their original position, that position 
must be one subordinate to the Government of India. 
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SUBSEQUENT ACCESSION 


Most of the Rulers have refused to accept this position. 
What could not be gained through logic had to be achieved 
by persuasion. Sardar Patel on the eve of taking charge 
of the Indian States Department appealed to the States to 
accept the ‘‘basic principle that for Defence, Foreign affairs 
and Communications they would come into the Indian 
Union.’’ ‘‘We ask of them,’’ said he, ‘‘no more than ac- 
cession on these three subjects in which the common 
interests of the country are involved. In other matters 
we would scrupulously respect their autonomous existence. 
I should like to make it clear that it is not the desire of 
the Congress to interfere in any manner whatever with 
the domestic affairs of the States.’ Lord Mountbatten, the 
Crown Representative, convened a conference of Rulers 
and their Ministers at Delhi on July 25, 1947, and with 
his usual tact placed before them a scheme of accession 
which would leave them great internal autonomy and at 
the same time rid them of their worries and cares over 
External Affairs, Defence and Communications. ‘My 
scheme,’” he explained, ‘‘leaves you with all the practical 
independence that you can possibly use and makes you 
free of all those subjects which you cannot possibly 
manage on your own. Defence is a matter that a State 
cannot conduct for itself. If you do not link up with one 
or the other of the Dominions, you will be cut off from 
any source of supplies of up-to-date arms or weapons. 
‘External Affairs’ is inextricably linked up with Defence. 
It is something which is outside the boundaries of India 
in which not even the greatest State can operate effectively. 
You can hardly want to go to the expense of having 
ambassadors or ministers or consuls in all those foreign 
countries. If you take up this subject, it would be a 
liability and not an asset. The third subject Communi- 
cations is really a means of maintaining the life-blood of 
the whole sub-continent. I imagine everybody agrees 
that the country: has got to go on. I am sure you will 
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agree that these three subjects have got to he handled 
for your convenience and advantage by a larger organisa- 
tion.’’? ‘As a result of this conference, nearly all the States 
have acceded to the Indian Union. | 

The salient features of the Instrument of Accession 
are as follows :— 

A State. accedes to the Dominion of India with the 
intent that the Governor-General of India, the Dominion 
Legislature, the Federal Court and any other Dominion 
authority established for the purpose of the Dominion 
shall exercise in relation to the acceding State such func- 
tions as may be vested in them by the Instrument of 
‘Accession. The acceding State assumes the obligation of 
ensuring that due effect shall be given to the orders of the 
Dominion authority in the exercise of those functions. 
The Schedule attached to the Instrument of Accession 
covers matters with respect to which the Dominion Legi- 
slature may make laws for the acceding States. These 
include Defence, External Affairs and Communications and 
other ancillary subjects. 


UNDER ,THE NEW CONSTITUTION 


The Instrument of Accession refers to the transi- 
tional period only. In the meantime a federal scheme has 
been approved by the Constituent Assembly of India. 
Under that scheme legislative powers have been distributed 
between the Federation and the units through three lists, 
the Federal, the Concurrent and the Provincial. The le- 
gislative authority of the Federation would extend to the 
first two, which take away more powers for the Centre 
than were envisaged in the three subjects mentioned in 
the Instrument of Accession. The basic principle has also 
been accepted that its executive authority is co-extensive 
with that legislative authority, and normally the Federa- 
tion would be responsible for the proper administration of 
Federal subjects. But, as Sir N. Gopalaswamy Ayyangar 
pointed out,® ‘‘existing facts had to be taken into consi- 


§In the Constituent Assembly on July 25, 1947. 
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deration. Here was a situation where a large number of 
Indian States were actually administering what would be 
Federal subjects under the new Constitution.’’ So, the 
Constituent Assembly has decided that the existing 
arrangements should continue, subject to the overriding 
control of the Federation. In other words, under the new 
Constitution, the executive authority in relation to Federal 
subjects would be normally exercised by the Indian States 
but as an exceptional measure the Federation could take 
over the administration whenever it became necessary. 

It would appear from the surface that the provisions 
of the new Constitution would automatically go into effect 
in the Indian States. But the legal and constitutional 
position is a little anomalous. The conference of Rulers 
held at New Delhi on January 29, 1947, passed resolutions 
to the effect that ‘‘the States will retain all subjects and 
powers other than those ceded by them to the Union; so 
far as the States are concerned, the Constituent Assembly 
is authorised only to settle the Union Constitution in 
accordance with the Cabinet Mission plan; and _ their 
participation in the constitutional discussions in the mean 
time will imply no commitments in regard to the ulti- 
mate decision which can only be taken after consideration 
of the complete picture of the Constitution.’? Those who 
signed the Instrument of Accession,ceded only three sub- 
jects and that to the Dominion of India only. This was 
a temporary measure accomplished by suitably adapting 
the Government of India Act, 1985. Its terms cannot be 
changed by any amendment of that Act or of the Indian 
Independence ‘Act unless such amendment.is accepted by 
a supplementary Instrument of Accession. The States 
representatives with fresh reinforcements have been, parti- 
cipating in- the work of the Constituent Assembly. Under 
these circumstances it would be to the interests of both 
India and the States if the new Constitution, before it 1s 
put into effect, is ratified either at a-specific convention of 
Rulers and their Ministers or in special sessions of the State 
legislatures. | 


CHAPTER XII 


POLITICAL PARTIES 


‘Man is by nature @ political animal.’’—Aristotle. 


Ir all men thought alike on political questions, there would 
be no rival political parties. There would be one all- 
inclusive political fold, as in a totalitarian system of gov- 
ernment in which there is no freedom of expression and 
everyone is compelled to think alike if he thinks aloud. 
On the other hand, if each and every individual thought 
differently from his fellows, there would also be no party 
organisations; every voter would then be a party to him- 
self. The essence of a democratic government is the com- 
mon ground on which, by yielding their individual prefer- 
ences somewhat, large numbers of voters can be brought 
into general agreement. The primary function of a party 
is to find out this common ground. Generally there are 
two broad sides to a political question; sometimes there 
are more than two. What a political party does is to set 
this divergence sharply before the whole body of voters. 


IN ENGLAND 


Parties originated in England with the: Whigs and 
the Tories after the Revolution of 1688-89. The Whigs 
borrowed their name from Scotland, where it had been 
applied to a body of extreme Covenanters during the Civil 
War. They began as a body of English Protestants who 
repudiated the divine right of Kings and wished to alter 
the order of succession to the Throne. The Fories_ bor- 
rowed their name from Ireland where it was used to describe 
bands of outlawed Irishmen. They supported the doc- 
trine of divine right and insisted that by the law of Eng- 
land it was the King’s prerogative to decide when Parlia- 
ment should meet. After repeal of the Corn Laws in 1846 
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the more well-meaning party names came into use, Whigs 
giving way to Liberals and Tories to Conservatives. The 
Liberals posed definitely as the party of progress and re- 
form, while the Conservatives were more inclined to keep 
things as they were at home and to stress foreign and 
imperial policy. As Lecky pointed out, ‘‘there are natu- 
rally four kinds of men—those who wish to return to the 
methods and institutions of the past (reactionaries), those 
who wish to retain those of the present (conservatives), 
those who desire to reform present institutions (liberals), 
and those who desire to abolish them(radicals). If for the 
sake of achieving their objects the two former classes and 
the two latter together act jointly in political matters, we 
get a division into two great political parties, vesting on 
fundamental psychological principles.’? Concretely, the 
Conservatives habitually championed the prerogatives of 
the Crown, independence of the House of Lords, the privi- 
ledged position of the Anglican Church, interests of the 
landholders, well-being of big businesses, freedom of 
private property and preservation of the Empire. The 
Liberals concerned themselves mainly with the needs of 
small-scale agriculture and business, interests of the con- 
sumer and responsible government for the _ colonies, 
including home rule for Ireland. After World War I 
Labour emerged as a major party in the political arena of 
England. A small Independent Labour Party had been 
formed in 1848; in 1900 a Labour Party came into the 
picture with 24 seats in the House of Commons. Till the 
War, however, Labour was just an appendage of Liberal- 
ism, helping the Liberals in social reform. Broadly speak- 
ing, the three parties, Conservative, Labour and Liberal, 
correspond to the three types of people into which Ramsay 
Muir has divided those who take a_ serious interest in 
politics—first those who do not desire any great changes in 
the social order; secondly, those who desire great changes, 
but only in a socialist direction; and thirdly, those who 
desire great changes, not along socialist lines, but ‘‘in the 
direction of creating the conditions within which individual 


170 THE CONSTITUTION OF FREE INDIA 


enterprise can operate with most advantage to itself and 
with least restriction of the liberty of others.’’ But the 
socialism of the Labour Party is far from revolutionary and 
as John Gunther put it,’ not even the grisley condition of 
the depressed areas, the suffering of two million unemploy- 
ed and the eloquence of Sir Stafford Cripps can make it so. 
It is difficult to organise effective solidarity among the 
poor in a country where, as Mirsky put it, ‘the smallest 
white collar clerk thinks of himself as the opposite of a 
workman’. 


From the Armistice to World War II the Conservatives 
were mainly in power, sometimes openly, as in 1918-28 and 
1924-29, and sometimes under disguise, as in 1981-89. The 
Labour Party with only 191 seats came into power in 1924 
with the support of Liberals, but after a short period it was 
left in the lurch by the Liberals and was defeated. It took 
office again in 1929 and on this occasion remained for a longer 
period, with the Liberals holding the usual balance of 
power. ‘After World War II Labour came to power again, 
but this time with a solid Parliamentary majority. It cap- 
tured 898 seats in the enlarged House of 640, while the 
Conservatives got only 198, the Liberal Nationals 18 and 
Liberals 12. It fought the last general election on a pro- 
gramme entitled ‘Let Us Face the Future’, which included 
public ownership of the Bank of England, of the mines, 
inland transport, power supply and steel manufacture, a 
continuance of essential controls, an active housing, a town- 
and-country planning and a large scheme of social insurance 
based on the Beveridge report. In this changed back- 
ground, the Conservatives have reiterated their resolve’ 
**to think imperially in foreign policy, defence and trade, 
to halt the ruinous course of socialism and nationalisation, 
and to secure that policies devised to restore the prosperity 
of the country shall offer, within the framework of social 
Justice, full scope for the display and recognition of that 


1In Inside Europe, Ch. XXII. 
2In their last conference held at Brighton. 
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a 
enterprise and initiative which made Britain the most ad- 
vanced of all democratic countries.”’ 


IN AMERICA 


The founders of the American constitution were mostly 
against party government. James Madison wanted ‘“‘to 
break and control the violence of faction.’? George Wa- 
shington warned the nation “‘against the baleful effects of 
the spirit of party generally’? and declared that it had no 
place ‘Sin governments purely elective.’’ But like the 
character in Moliere’s play, who was speaking prose with- 
out knowing it, members of the constitutional Convention 
were themselves divided along party lines, though many 
of them did not realize it. A majority believed in a real 
union, they wanted to make the states subordinate to the 
nation and to bestow large powers upon the central govern- 
ment. These were the Federalists. On the other hand 
there was a strong minority of delegates who desired that 
no power should be given to the central government if it 
could possibly be left to the states. They were the Anti- 
Federalists. When the constitution was finally ratified, the 
Anti-Federalist opposition died down. The Federal Gov- 
ernment started work with the Federalists actually in 
power, though openly they denounced the idea of partisan 
government. Reaction, however, started soon against 
Federalist excesses and internal dissention further 
weakened the party. A new party arose in 1800 with the 
Republicans in power, who drew support mainly from the 
agricultural population and reversing the order of emphasis, 
stressed the importance of individual liberty and state 
rights rather than internal solidarity and national defence. 
Though the division was not so clear cut, it carried on till 
1824, by which time the Federalist party went out of 
existence. Disintegration then set in and the Republicans 
were divided into two rival groups, one calling itself the 
National Republicans and’ the other, Democratic Re- 
publicans. The Democrats, as ‘the second group was 
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latterly called, controlled the Government from 1828 to 
1841, during which period they strengthened their position 
by the introduction of the ‘spoils system’, i.e., the system 
of rewarding party workers with Government services. In 
the meantime the National Republicans organised them- 
selves into the Whig Party in 1884. Party distinction 
became more and more apparent with the Whigs taking up 
a@ conservative, and the Democrats, a liberal attitude. The 
issue of slavery and the right of secession further tore them 
asunder to the extent of a civil war. The Whigs re- 
organised themselves into a new party of Republicans, 
which drew in its ranks all those who believed in 
the supremacy of the constitution, unconditional 
maintenance of the Union, suppression of rebellion 
and abolition of slavery. And in the house of 
liberty, the arsenal of democracy, these issues were 
settled not in the peaceful way of parliamentary 
parties, but by the most aggressive totalitarian methods, 
not by counting heads but by breaking them. After the 
Civil War new questions relating to currency, finance and 
protective tariff came to the forefront of the reconstruction 
era. The Republicans dealt with them in a conservative 
way while. the Democrats appealed to the friends of tariff 
reduction, to the agricultural voters of the South and 
to those who held radical views in matters of currency 
and finance. The Republicans controlled the Presidency 
from 1861 to1885. The tariff figured as a prime issue with 
the Parties till World War I after which the Democratic 
Party through its leader President Wilson pledged support 
to the League of Nations, while the Republicans opposed 
‘America’s adhesion to it. The Democrats ruled during 
the war period, but the Republicans controlled the 
immediate post-war era. The Democrats assumed power 
again in 1982 and continued till the end of 1946. They stood 
for increased state interference which included restriction 
of free competition, control’ of banking, regulation of 
employment and aid to agriculture. The Republicans now 
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command a majority in Congress. The 80th. Congress 
has 244 Republicans to 187 Democrats in the House of 
Representatives and 51 Republicans to 45 Democrats in 
the Senate. Republicans have become the exponents of 
monopoly capital and the so-called freedom of economic 
enterprise, which in effect means the control of trade 
and commerce by Big Business and have looked upon the 
increasing control of the State with suspicion. 


IN FRANCE 


In France there is a multiplicity of parties which in 
all strictness should be described as groups. As one 
eminent Spaniard has written, politics is to the Englishman 
or American a game, to be played normally by two oppo-. 
sing sides; in France, it is a battle, and one may say, a 
free-for-all fight. This has resulted in certain peculiarities. 
of the French party system. 

First, there is no stability in government. In 60 years 
of the French Republic, there have been as many. 
108 Cabinets, the average life being eight months. As 
G. B. S. has put it in his characteristic language, there 
have been moments lately in France when we_ did not 
know from one day to another who was Prime Minister, 
M. Briand, M. Herriot or M. Poincare. But this does not. 
mean much, for party lines are not rigidly drawn. 

Secondly, deputies are individuals rather than members. 
of a rigid party machine. As Andre Siegfried said, the 
Frenchman wears his heart on the left, his pocket-book 
on the right; therefore, he is a creature of conflicting 
impulses. Party affiliation changes frequently and border- 
line lapses are numerous. 

Thirdly, the nomenclature of parties is perverse, as 
Albert Guerard put it mildly. ‘“*The Liberals are dyed-in- 
the-wool conservatives. The Conservatives are revolu- 
tionary in sprit, tone and method; the Social and Radical 
Left belongs to the Right; the Radical Socialists are trim- 
mers and time-servers. French parties are not even 
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shadows. It would tax the subtlety of a Byzantine 
theologian to distinguish between the Democratic Alliance, 
the Republicans of the Left and the Republican Union’.”’ 


Finally, the bloc system is inevitable in France. 
Government at any time is not run by a single party but by 
a bloc or coalition of parties, one among them usually 
holding the balance of power. The Bloc National 
dominated by Clemenceau, Poincare and the financial 
oligarchy ruled from 1919 to 1924; a Left coalition, the 
Cartel des Gauches, from 1924 to 1926 ; the Union Nation- 
ale, from 1926 to 1929; and a series of Left coalitions, more 
or less antagonistic to the oligarchy, ruled roughly from 
1929 to 19384. In 1986 the Popular Front or Rassemble- 
ment Populaire came into power, which was a coalition 
of the major parties of the Left, chiefly the Radicals and 
Radical Socialists, the Socialists and the Communists. 


In this background the French party system as it 
stands at present may now be dissected. In the new 
, National ‘Assembly of France elected in November, 1946, 
Communists have captured 186 seats ; MRP, 168 ; Social- 
ists, 9 ; PRL and allies, 87; and Radicals, 68. The Radi- 
cals and Radical Socialists are the central party, support- 
ed predominantly by small farmers, retail traders and 
petit bourgeois. Its chief principles are less and less of 
state interference, reduction of the tax burden, more liberty 
for the communes and administrative decentralisation. 
The Socialists are more inclined towards the Left, and draw- 
ing support from trade unions comprising the white collar 
trades, the civil servants, bank clerks and postal workers, 
they advocate a general policy of socialisation by consti- 
tutional methods. Their chief weakness, rather strength, 
hes in a certain vagueness of policy and conception. The 
Communists belong to the extreme Left and have link with 
the Third International. They are superior to others in 
backing, devotion and organisation. Trade unions are 
predominantly and peasants almost entirely Communist. 


3 Quoted by John Gunther in ‘Inside Europe,’ Ch. XII. 
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But French Communism, in the words of the London 
Economist, is as far removed from Bolshevism as Paris is 
from Moscow. Their (the Communists’) ultimate object is 
to achieve socialism by parliamentary methods ; and their 
avowed policy, to work in harmony with other parties in the 
interests of France. ‘‘While Socialists have indulged in 
humanistic phrase-making, the Communists have shown 
greater realism and produced sound policy.*’? PRL or 
Parti Re’publican de la Liberte is on the extreme Right 
and is strongly anti-Communist. It draws its support 
mainly from the richer sections, including leaders of busi- 
ness and industry, and advocates a policy of laissez faire 
and private capitalism. MRP or Mouvement Re’publican 
Populaire is a new party of progressive Catholics supported 
by all that France which is Catholic at heart and by the 
Catholic trade unions, 


IN DICTATORSHIPS 


A dictatorship is essentially a one-party state. All 
power, not only of government, but of economic and 
social regulation, is concentrated in a single political 
organisation. In the U.S.S.R. it is the Communist Party ; 
in Italy it was the Fascist Party; in Germany, the National 
Socialist Party. No other parties can exist legally and all 
opposition is suppressed. 


Soviet Russia is the first of the one-party states. 
*‘Lenin and his followers released into the world in the 
one-party state an idea that has come to be the Leitmotif 
of an un-Tolstoyan era of totalitarian war and equally to- 
éalitarian peace.’’’ On paper, in the U.S.S.R., Government 
and the Party are two distinct and complementary mecha- 
nisms. From Moscow and Leningrad down to the distant 
villages the two run parallel, each with its headquarters, 
congresses, councils, officers and treasurers. The party 
is outside the constitution; and officially it is the Gov- 


4 The Economist, November 18, 1946. 
5 J. A. Hawgood, Modern Constitutions since 1787, 1989. p. 895. 
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ernment, not the party, that makes laws, issues decrees, 
conducts foreign relations, carries on administration and 
controls the army, navy and the police. In practice, 
however, it is the Party that rules. As Stalin has observed, 
‘‘in the land where dictatorship of the proletariat is in 
force, no important political or organisational problem is 
ever decided by our Soviets and other mass organisations, 
without directives from our Party. . The dictatorship of 
the proletariat is substantially the dictatorship of the 
Party.°’? Higher officials in the Government are picked up 
by Party bureaus and measures are devised and policies 
determined by the Party. Whether it be a five-year plan, 
an issue of joining the League of Nations or a programme 
affecting labour, the Party decides and conveys’ the 
decision to the Government which carries it out, 


In Italy fascism was originally a movement which 
took on the name,, form and technique of a party; and the 
Party in turn came to he inextricably interlocked with 
the Government. The Fascist Party passed through three 
stages of development. Im the first stage from 1922 to 
1925, the state took no official cognizance of the Party; 
opposition groups were represented still in the Cabinet and 
legislature. In the second stage from 1925 to 1929, par- 
liamentary government. was formally abandoned, and the 
Party emerged from the background into a position of 
importance with local and provincial federations and a 
Grand Council which in 1928 was asked to prepare electo- 
ral rolls. Finally from 1929 to the War, the Party be- 
came the state both in theory and practice. Its internal 
organisation and discipline became matters of public law, 
and its orders and constitutions were promulgated by 
decree. In 1982 the Party was described by statute as ‘a 
civil militia under the order of the Leader in the service 
of the Fascist State.” In a famous decision in the same 
year, the highest court of the realm recognized members 
of the Party hierarchy as having the status of public 


6 Leninism, Vol. I, 1928, p. 88. 
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officers. In 1987 the Party secretary was given the status 
of * Minister.’ 

In Germany, the National Socialist Party came into 
power gradually, as in Italy. It started with a minority 
in the Reichstag and a coalition Cabinet, but it took only 
a fresh election to convert itself into a majority. On the 
assumption of power Hitler by a decree declared the Na- 
tional Socialist Party as the only party of Germany and 
proposed to levy heavy penalties on persons undertaking 
to maintain the organisation of another political party or 
to form a new one. ‘‘The political parties,’’ he announc- 
ed,” ** have now been finally abolished. This is an histori- 
cal event. The National Socialist Party has become the 
state.’’ In form, the Party was separated from the state 
as in the U.S.S.R. In a decision of 1985, the Supreme 
Court said: ‘‘ The Party has not been merged with the 
state. It continues to exist alongside the state. It does 
not derive its function from the authority of the state’’. 
But this was just formal. In reality the Party was the 
the state and Party leaders were the Ministers of State. 
Hitler himself admitted that the function of the Party 
was the education of Germans in the principles of National 
Socialism to the end that the best National Socialists 
might become ‘comrades’ and the best Party comrades 
might take over the leadership of the state. 


IN INDIA 
THE INDIAN NATIONAL CONGRESS 


The Indian National Congress, as Gunther put it,* is 
more than a political party ; it is in a sense the organised 
expression of the aims and wills of the Indian people. In 
the words of Dr., Pattabhi Sitaramayya,’ it is more like an 
organism, an individual, than an organisation. Its deve- 
lopment may be described after Gibbon as ‘‘a record of 
the crimes, follies and misfortunes of mankind’’, or after 


7In a speech to the Reich commissioners on July 6, 1988. 
8 In Inside Asia, Ch. XXVI. 
° The History of the Indian National Congress, Vol. IT. 
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Lord Balfour as ‘‘a brief and discreditable episode in the 
cooling off of one of the minor planets.’’ More precisely, 
the plot of the whole story is the struggle of the spirit of 
man towards achieving some great purpoee which Lord 
Acton called ‘Freedom’. 

The purpose of the Congress, as originally envisaged by 
A. O. Hume, who had been a British civil servant in India 
for thirty years, was to be social and humanitarian rather 
than political. At the suggestion of Lord Dufferin, the 
then Viceroy, it was. modified to include the politieal func- 
tion of a ‘loyal opposition’. Initially the political ideal 
was confined to pointing out defects in the administration 
and proposing corrections; one important reform pressed 
much was that of the Secretary of State’s Council in 
India. It was subsequently expanded to include that sort 
of responsible government which obtained in the Dominions. 
Sir Henry Cotton in his presidential speech of 1904 said, 
‘‘The ideal of an Indian patriot was the establishment of 
a federation of free and separate states, the United States 
of India, under the aegis of Great Britain.”’ Mr. G. Kk. 
Gokhale said in 1905 that India’s goal was the attainment 
of a form of government which existed in the self-govern- 
ing Dominions. The means to achieve that goal was laid 
down as that of petitioning before His Majesty’s Govern- 
ment and voicing the demand in peaceful public meetings. 
Mr. Gokhale frankly admitted that ‘it was necessary to 
pass through a brief course of apprenticeship.’’ ‘A section 
of Congressmen turned extremist and advocated revolu- 
tionary methods. Their slogans were Buy Swadeshi, Boy- 
cott British goods, National Education and Swaraj. 
Some of them indulged in terrorist activities im which 
Bengalees led the way. They had no hold over the official 
Congress, from which they made an honourable exit at the 
Surat session in 1907. The Moderates who retained con- 
trol over the Congress ridiculed the idea that the British 
could be shaken by a little gun-power or a few flasks of 
picric acid. Dr. Rashbehari Ghosh in his presidential 
address of 1908 condemned all seditious movements and the 
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peaceful constitutional means was reiterated in the revised 
Congress constitution of 1908. One President, Mr. R. N. 
Mudhalkar, went so far as to observe in 1912 that the 
British connection was a Providential dispensation. 

The War of 1914-18 proved too strong for a faith like 
this and events moved too rapidly for the Moderates. 
India had contributed largely to the winning of victory 
but was rewarded with a very low dose of self-government 
in the Montford Reforms. The massacre of Jallianwalla- 
bagh had roused political consciousness on an unprece- 
dented scalée:.. On top of these Mahatma Gandhi appeared 
in the Indian political arena and as Mrs. Naidu has put 
it, ‘out of South Africa there came a wizard across the 
seas.’’ At the Nagpur Congress of 1920 under Gandhiji’s 
leadership the object of the Congress was stated to_be 
“‘the attainment of Swaraj by peaceful and legitimate 
means.”’ Swaraj, however, still meant self-government 
within the British Empire. The Congress organisation 
was changed. The Subjects Committee was enlarged 
to constitute the A.I.C.C. and a Working Committee was 
provided to carry on the day-to-day work. The most im- 
portant change, however, was that of the method. A 
definite scheme of non-violent Non-co-operation was 
drawn up and decided upon. Non-co-operation meant 
surrender of titles, refusal to attend Government func- 
tions, gradual withdrawal of children from schools and 
colleges, aided or controlled by Government, gradual boy- 
cott of British courts by lawyers and litigants, withdrawal 
of candidates from Council elections and boycott of foreign 
goods. But Non-co-operation must be non-violent. The 
Mahatma insisted that a Satyagrahi must harbour no 
anger, must bear no malice and never retaliate, and must 
voluntarily submit to arrest. Originally Non-co-operation 
was meant to be the weapon of the Khilafat agitation and 
of remedying the Punjab atrocities. But the President of 
the Nagpur Congress, Mr. C. Vijayaraghavachari, demand- 
ed that Swaraj and not merely the Punjab tragedy or the 
Khilafat wrong should be the motive for Non-co-operation. 
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Though the movement was called off after some time, its 
fervour swept the country and the whole of India, as it. 
were, was awakened from slumber. . 

In 1929 through the pressure of younger elements the 
goal was changed to that of complete Independence and 
Pandit Nehru declared in his presidential address, ‘‘We 
stand for the fullest freedom of India. This Congress has 
not acknowledged and will not acknowledge the right of 
the British Parliament to dictate to us in any way.” In 
1980 a new technique was added through Civil Disobedi- 
ence. It was devised to break the politicat, stalemate, 
‘*to break the mournful monotony of compulsory peace 
that was choking the heart of the nation for want of free 
vent.”? Preparation of salt in defiance of salt laws was: 
the specific step chosen. 

With the emergence of Pandit Jawaharlal Nehru in the 
forefront ideas of socialism permeated the Congress. ‘‘Social- 
ism,’’ said he, ‘‘is for me not merely an economic doctrine 
which I favour; it is a vital creed which I hold with all 
my head and heart.’? The Leftist elements, imbued with 
his progressive views, tried to introduce into the Congress 
a socialist plan of action. But failing in that attempt, 
they established a separate bloc within the Congress, 
known as the Congress Socialist Party. The cleavage in 
the ranks of the Congress came to a head in 1987 on the 
issue of office acceptance. Sardar Patel appeared as the 
chief Right-winger in Congress, who was, in the words 
of John Gunther, the party boss par excellence, the Jim- 
Farley, the ruthless party fixer and organiser. Pandit: 
Nehru held an approximate Left-centre position and the 
Mahatma virtually the Right-centre. Nehru and_ his 
Leftist followers violently opposed taking office. They 
thought that the Act of 1985 gave only limited autonomy’ 
and working under British Governors would be a fatal 
surrender. After four months of tense negotiation the 
Mahatma invented a compromise formula, which meant. 
a gentleman’s agreement binding the Viceroy and 
Governors not to use their veto powers except under 
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circumstances of great public crisis. The Right-wingers 
won a victory over the Left-wingers and an open split 
‘was avoided through the personal influence of the 
Mahatma. But it was just a patchwork. In 1939 Netaji 
‘Subhas Chandra Bose, the extreme Leftist, was re-elected 
President by the rank and file of Congress, defeating a 
Rightist nominee, Dr. Pattabhi Sitaramayya. He wanted 
to have a heterogeneous Cabinet and to give an ultimatum 
to the British Government. The Rightist leaders in con- 
junction with Pandit Nehru and the Socialist group, 
which betrayed Netaji Bose, foiled his attempt, after 
which he resigned and formed his own party, the For- 
ward Bloc. 

With the outbreak of World War II the Congress 
Ministers resigned as a protest against the forced partici- 
pation of India in an Imperialist war. A new method 
was adopted to protest against the arbitrary bureaucratic 
rule. An individual Civil Disobedience movement was 
started, as contrasted with the mass variety of it. Chosen 
individuals were permitted to violate some formal order 
of Government and to court arrest. In 1942 a further 
struggle was envisaged in the Quit India resolution of the 
Working Committee. The last attempt at settlement 
having failed, the Congress had no other alternative but 
to ask Britain finally to quit the Indian soil. No sooner 
had the signal been given than the entire nation, un- 
armed and unorganised, erupted like a volcano and 
declared war on the British power. This time it was 
demonstrated beyond doubt that the Congress was the 
nation and the nation was the Congress. In vain the 
Government tried to accuse Congress leaders of responsi- 
bility in the disturbances which were all spontaneous. If 
patriotism was a crime, the whole nation was criminal. 


With the passing of the Indian Independence Act the 
issue of extinction of the Congress has come to the 
forefront. Most Congress: leaders, including those of top 
rank, had repeatedly observed that after the goal of 
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election contest between Netaji Subhas Chandra Bose and 
Dr. Pattabhi Sitaramayya it threw its weight on the side 
of Netaji but ultimately betrayed him when the Pant 
resolution was adopted at the Tripuri session of the Con- 
gress. The Socialist Party played a glorious part in the 
National Revolution of 1942. It was responsible for most 
of the underground activities. One of its leaders, an 
amazon of modern India, absconded before arrest, while 
another, the hero of the underground drama, escaped from 
jail. Some operated secret radio stations, while others 
conducted parallel Governments. A recent phase of the 
Party is the emphasis it has laid on its independent and 
separate existence, as it is afraid of being ultimately 
absorbed by the Congress under the leadership of ‘Pandit 
Nehru, the Red Star of the East. Without leaving the 
Congress, it has widened its party structure to include 
non-Congressmen with socialist leanings and has changed 
its name to ‘the Socialist Party of India’. On August 9, 
1947, the foremost leaders of the Party issued an appeal 
for funds through a tentative programme. They want to 
achieve ‘‘freedom from want, from social oppression and 
economic exploitation’? through a ‘“‘social transformation 
and a social order in which there is no beggar nor prince, 
no high nor low castes, no human exploitation.’’ They 
aim at a socialist system of planned economy. But their 
socialism is far from revolutionary. They admit that ‘‘a 
socialist India cannot be built up in a day.’’ So they want 
°*to develop a sound trade union movement through a 
workers’ educational scheme, to organise the peasantry and 
the landless workers and to develop a co-operative move- 
ment in all its aspects.”’ 


Tue ComMMuNIST Party oF INDIA 


The Communist Party of India originated with the 
militancy of the working-class movement in India. In the 
words of Mr. Muzaffar Ahmad, ‘“‘in India socialist ideas 
were making some headway. S. A. Dange was editing the 
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“Socialist? from Bombay. This journal, published as early 
as 1922, made no inconsiderable impressions upon the 
militant elements in the working class. Marxist literature 
trickled into India, notwithstanding all the vigilance of 
imperialist sleuths. The contact between the Communist 
International and the Indian Communists was being main- 
tained with great risks.*’’’ Originally the Communists 
functioned spasmodically through different labour organisa- 
tions. Their chief task was, as the Meerut indictment 
depicted, ‘‘the encouragement of strikes, the incitement of 
antagonism between capital and labour, and creation of 
Workers’ and Peasants’ Parties, Youth Leagues, Unions, 
etc.’’—a task which has continued with increasing vigour 
till to-day. In 1925 alone the number of strikes and 
lockouts amounted to 184. A Workers’ and Peasants’ 
Party was formed in Bengal in February, 1926; others 
followed in Bombay, U.P. and the Punjab. These were 
united in 1928 in the All-India Workers’ and Peasants’ 
Party which held its first Congress in December, 1928. The 
Girni Kamgar (Red Flag) Union of Bombay started in 1928 
with only 824 members and recorded a membership of 
54,000 before the year was out. None of these directly 
affected the foundations of the British Empire in any way. 
Yet the most violent wrath of the Government fell upon 
the Communist Party almost from the beginning. The 
Peshawar Conspiracy Case of 1928 and the Cawnpore Con- 
spiracy Case of 1924 were both directed against the Com- 
munists. In January, 1929, Lord Irwin declared beforé 
the Legislative Assembly that ‘‘the disquieting spread of 
communist doctrines has been causing anxiety.’’ The 
Public Safety Bill had been introduced in the preceding 
year *“‘to curb communist activities in India.’’ In 1929, 82 
leaders, including Mr. H. L. Hutchinson (now Labour M.P.), 
were hauled up ‘‘for conspiracy to deprive the King of the 
sovereignty of British India’’, which ended in a 4-years’ 
trial and a 500-page judgment. The Meerut trial led to 


1° Article on Meerut Communist Conspiracy case in the Amrita 
Bazar Patrika Independence Number. 
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the banning of the Communist Party in 1984, but that could 
not stop its activities. Its leaders showed remarkable 
aptitude for underground work. In 1988 ‘National Front’ 
in English and ‘Kranti’ in Marathi were brought out by 
the Communists in disguise, supporting united national 
front against Imperialism and Fascism. After the outbreak 
of World War II there was a large-scale round up of 
Communists; according to Reginald Maxwell, of the 700 
detained in jail without trial, ‘‘about 480 persons were 
almost without exception, either acknowledged Communists 
or else active supporters of the Communist programme of 
violent mass action.’'”’ 


The CPI underwent a somersault towards the end of 
1941 when Germany invaded the U.S.S.R. Suddenly its 
leaders discovered that the war was no longer an Imperialist 
war but a People’s War against Fascism. The Polit 
Bureau of the Party in a resolution on December 15, 1941, 
asked the Government to utilise the Indian people in the 
People’s War. Its new slogans were ‘Resolve the dead- 
lock’, ‘Form a People’s Government’, ‘Mobilise the People 
for national defence’ and ‘Help the war-effort.’ This 
changed policy, was regarded by many as the darkest 
chapter in the history of the CPI and surprised most of 
its ardent. supporters even. It naturally came into conflict 
with the Congress which was against India’s forced 
participation in the War. When the Congress was prepar- 
ing for the ‘Do or Die’ resolve wr the final Revolution as 
it turned out to be, the CPI discouraged the coming 
struggle.’” It subsequently dissociated itself completely 
from the August Revolution of 1942. For helping the war 
effort the Party was legalised in July, 1942. When the 
Congress leaders were in jail, the CPI carried on a good 
deal of anti-Congress propaganda with pro-League leanings. 
As a natural corollary to all these, the Congress Working 
Committee in a resolution on December 11, 1945, decided 


11 Legislative Assembly Debates of February 12, 1941. 
12 In the People’s War, of July 26, 1942. 
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to expel Communists from the A.1.C.C, and other elective 
Committees. The C.P.I. has long ceased to be a wing of 
the Congress. It is working independently with its ‘hold 
on the labourers firmer than before. It dominates the 
Trade Union Congress and most of the important trade 
unions. But it has not yet turned that amount of 
attention to rural workers which they deserve. Further, 
a distinct programme on the lines of revolutionary 
Marxism has yet to be chalked out. A commendable 
recent tendency of the Party is the renewed attempt at 
a Leftist consolidation and the support it has pledged to 
Pandit Nehru’s Government in its task of eradicating 
communalism, blackmarketing and corruption. 


THe Musuiim LEAGUE 


The Muslim League is a communal organisation. Its 
basis is religion; and its membership, confined to Muslims 
only. It led the way to that singular phenomenon of 
modern civilisation, in which religion and. politics are 
mixed together. Politics was its mainstay. It originated 
with official support, but unlike the Congress, it stuck to 
that support almost permanently and got its goal without 
any the least struggle and it may be that it will never 
do without British support. For recently it has sought 
the aid of Britain and the Dominions for ending communal 
riots. 


Originally the British bestowed their favours upon the 
Hindus who adopted their system of education and culture, 
and in short, were Anglicised earlier than the Muslims. But 
when the Congress, predominantly supported by the Hindu 
intelligentia, rapidly turned from a loyal opposition into 
a great power, and a large section of it adopted revolution- 
ary tactics, the British shifted their favours and founded 
a counterpart. On May 28, 1906, the Viceroy Lord Minto 
wrote: ‘‘As to Congress, there is much that is absolutely 
disloyal in the movement and that there is_ danger 
for the future I have no doubt. I have been think- 
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ing a good deal lately of a possible counterpoise 
to Congress aims.’’ On October 1 of the same year, 
H. H. the Aga Khan met him in a deputation and 
presented an address demanding separate electorate for 
the Muslims. The whole show was a _ got-up one and 
Maulana Mohammad Ali described it as ‘a command per- 
formance’. It is even said that the address was drafted 
by the British Principal of Aligarh College, Mr. Archbold. 
Lord Minto said in reply, ‘‘I am entirely in accord with you.” 
One official congratulated him, writing ‘‘a very big thing 
has happened to-day, a work of statesmanship that will 
affect India and Indian history for many a long year. It 
is nothing less than the putting back of sixty-two millions 
of people from joining the ranks of the seditious opposi- 
tion.’? Later events proved how true were his words. As 
a result, the Muslim League was formed and held its first 
session at Dacca, exactly 90 days after the Deputation. 
The objective of the new organisation, as_ set 
out in its first session, was to promote among the 
Muslims of India feelings of loyalty to the British 
Government and to protect and advance the rights 
and interests of the Muslims. It was to be achieved by 
removing ‘‘any misconception that might: arise as to the 
intentions of Government with regard to any of their 
measures,’’ by ‘‘respectfully representing the needs and 
aspirations of the Muslims to the Government”? and by 
preventing “‘the rise of any feeling of hostility to other 
communities.’> The immediate goal was separate elec- 
torate for the Muslims and His Majesty’s Government 
blessed them with it in the Councils Act of 1909. In 1918 
the League, following the Congress, adopted the ideal of 
“‘attainment under the aegis of the British Crown of a 
system of self-government suitable to India.’’ -Mr. M. 
A. Jinnah joined the League in that year and urged the 
need of Hindu-Muslim unity. He threatened to leave 
the organisation if it adopted any policy that was against 
the Congress and the larger interests of India. Under his 
influence the Congress and the League. came nearer to each 
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other and in 1916 the Lucknow Pact was negotiated be- 
tween the two, in which the Congress agreed both to 
separate electorate and the principle of weightage. 


_ After World War I the League turned its attention to. 
the international sphere and championed the cause of 
Turkey, a Muslim state, which had been deprived of her 
honour and Asiatic possessions by the peace treaty. For 
the first time the League turned anti-British and some 
18,000 Muslims left India for Afghanistan on the ground 
that India under Britain was an infidel land. With the 
help of Congress, it launched the Khilafat movement and 
indulged in non-co-operation. But it was hard for the 
League to continue struggle. Mr. Jinnah admitted at the 
League session of 1924, ‘‘ The League was not able and 
‘not willing to keep abreast with the movement and had 
perforce to go into the background.”’ Indeed, the session 
of 1928 could not be held for want of a quorum. In 1927 
there was a split in the League over the issue of joint 
electorate. Mr. Jinnah, pushed the idea of joint electorate. 
A section under Mr. M. Yakub supported him, but the 
moderates under the influence of Sir Mahammad Shafee 
denounced him. The split continued. While the former 
boycotted the Simon Commission and with the help of 
Congress brought out an agreed scheme in the Nehru 
report, the latter welcomed the Commission and denounced 
the All-Parties Conference. 


In 1928 Mr. Jinnah after 5 months’ sojourn in England 
changed his creed and consolidated the League by a re- 
conciliation between himself and the Shafee group. In 
1929 the League reverted to its claim of separate electo- 
rate, which was reiterated year after year. Its main ideo- 
logy thus came into conflict with that of the Congress 
which preached joint electorate. The League subsequently 
accepted the Communal Award which the Congress neither 
accepted nor rejected. Anti-Congress propaganda was. 
gradually intensified. Mr. Jinnah in his presidential 
address of 1987 dubbed the Congress a Hindu organisation. 
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In 1988-89 the League issued three documents alleging 
Hindu atrocities —the Pirpur Report, the Shareef Report 
and a Report by Mr. Fazl-ul-Hug. When the Congress 
Ministers resigned in 1939,-Mr. Jinnah asked the Muslims 
to observe 22nd December as the Day of Deliverance. 


In 1940 the League changed its goal to that of Pakis- 
tan. The Lahore session of the League on March 28, 1940, 
demanded that ‘‘the areas in which the Muslims are 
numerically in a majority, as in the north-western and east- 
ern zones of India, should be grouped to constitute inde- 
pendent states im which the constituent units shall be 
autonomous and sovereign.’’ The theological basis of this 
new demand was the alleged antagonism of the two reli- 
gions, Hinduism and Islam. ‘* The Hindus and Muslims,”’ 
said Mr. Jinnah in his presidential address of 1940, ‘‘belong 
to two different religious philosophies, social customs, 
cultures and _ civilisations.’’ Its political basis was the 
assumption that under a single state the Hindus would 
always be a majority in the Centre and democracy would 
mean Hindu Raj. The issue of Pakistan was made the 
condition precedent to any settlement talks. There was 
no bothering: about details; only the principle was to be 
accepted. . 


In 1946, the League adopted new tactics for gaining 
power. So long threatening words had been used which 
were directed more against the Congress than against the 
British. On the 16th August, 1946, Direct Action Day was 
observed which meant that from some other day action 
was actually to be launched against the British for instal- 
ling the Congress in power. In practice it turned a 
declaration of war against the Hindus. Action had its 
direct reaction, opposite in kind but greater in magnitude, 
and there were widespread riots in many places of the 
country. The League’s ideal of two nations was _ ulti- 
mately accepted by H.M.G. to avoid more bloodshed and 
by the Congress for the sake of self-determination and 
internal peace. But the territories which the League got 
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were not much different from “the maimed, mutilated, 
moth-eaten Pakistan’’ which was offered in the C.R. scheme 
and was rejected by Mr. Jinnah in 1944. 


After Partition, the League leaders of the Indian 
Union have pledged their loyalty to the Union and a 
feeling is gaining ground that the League policy should 
be reoriented. Some of the League leaders have declared 
that the Muslims of Hindu-majority provinces have made 
a mistake by supporting the claim of Pakistan. Where 
self-interest and not principle is made the guiding factor, 
it is doubtful if anything fruitful can really be achieved. 
The best thing for the League in India would be to give 
up its communal character, to change its name so as to 
include non-Muslims and align itself with one or other 
political parties on the basis of economic principles. 


THE Hinpu MAHASABHA 


The Hindu Mahasabha originated as a reaction to 
Muslim communalism in India. Its beginning, according 
to Bhai Parmanand, must be traced to the Hindu Confer- 
ence held at Lahore in 1909, folowing the Morley-Minto 
Reforms which granted separate electorate to. Muslims. 
In its initial stages the Mahasabha was essentially a cul- 
tural and social movement. Some of its sessions were held 
in Congress pandals and were attended by prominent 
Congressmen, including Muslim leaders. Pandit Madan 
Mohan Malaviya said in his presidential address of 1924, 
**It would be a shame if any Hindu opposed the National 
Congress. Their object was to supplement and strengthen 
the Congress. The necessity for organising the Mahasabha 
had arisen because the Congress being a political body 
could not deal with questions which affected various com- 
munities in social and other non-political spheres.’’ Sir 
P. C, Ray, as Chairman of the Reception Committee at the 
next session, advised the Mahasabha ‘‘to confine its activ- 
ities to the reform of internal abuses and to the consolida- 
tion of the different sections and castes of Hindu com- 
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munity.’’ Lala Lajpat Rai in his presidential address 
insisted that the Hindus must on no account give up the 
Congress and ‘“‘the Hindu Sabhas should make no 
encroachment on the province of the Congress, except so 
far as purely communal questions are concerned.’’ As the 
Muslim League turned reactionary, communal issues came 
to the forefront and divided the Mahasabha from. the 
‘Congress. Mr. N. C. Kelkar in his presidential address of 
1982 condemned the Communal Award and the boycott of 
Councils; the one because it was unjust and the other 
because it was suicidal. After the Congress had declared 
Independence as the goal and had launched Civil Dis- 
obedience to achieve it, Bhai Parmanand in his president- 
ial address of 1988 said, ‘‘I feel an impulse in me that 
the Hindus will willingly co-operate with Great Britain if 
their status and responsible position as the premier com- 
munity in India is recognised in the political institutions of 
new India.’’ Following League tactics, the Mahasabha 
aimed at capture of power without struggle and set up 
candidates in elections. This brought it into direct con- 
flict with the Congress and the Mahasabha ultimately turn- 
ed absolutely communal and anti-Congress. Mr. Savarkar 
in 1987 defined the aim of the organisation as ‘‘the 
maintenance, protection and promotion of the Hindu race, 
Hindu culture and Hindu civilisation and the advance- 
ment of the glory of Hindu rashtra, and wth a view to 
secure them, the attainment of Purna Swara), i.e., com- 
plete Independence by legitimate means.’’ He asked all 
Hindus to boycott the Congress, to vote only for a con- 
firmed Hindu nationalist and not to vote for the Congress. 
ticket. To extend the organisation the term ‘ Hindu’ was 
subsequently defined as ‘one who considers the land of 
Bharatvarsha as his fatherland and as a holy land.’ In 
1940 the Mahasabha adopted an eight-fold programme of 
action which included militarization of Hindus by joining 
the Army, Navy and Air Forces, receiving military train- 
ing, organizing Ram Sena and joining the Civic Guard 
organisation, It accepted Dominion Status as the immediate 
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goal provided it was conferred within a year of termination 
of the’ War and India was not divided. In effect its policy 
continued to be that of co-operating with the Government 
for the capture of as much power as possible, as otherwise 
the Muslim League would be getting all office and author- 
ity. The Mahasabha in the same session threatened direct 
action in case H.M.G. did not repudiate Pakistan openly. 
Dr. Shyama Prasad Mukherjee explained ‘its attitude to 
other parties thus: ‘“‘If you come with us, with you; if 
not, without you; if you oppose, inspite of you.’’ The 
direct action threat was never realised, though some of 
the leaders were arrested for a different cause, viz., for 
violating the ban on holding a session at Bhagalpur. 

The Hindu Mahasabha as a party has not made much 
headway in politics, because, as Pandit Nehru once 
observed, it is easy for a Hindu to be a nationalist. The 
Hindus joined the Congress in large numbers because their 
advanced thinking and education taught them that the 
device of raising a thorn by a thorn was not compatible 
with the common good and that the best antidote to corh- 
munalism was an ardent nationalism. The Muslim League 
flourished in contrast because, on the one hand, it was 
systematically favoured by the British Government, and 
on the other, animosity or grudge has a quicker appeal 
among the backward and illiterate masses. 


COMPARISON AND CONTRAST 


The most fundamental characteristic of political parties 
in India is that the main object of nearly all of them so 
long was the attainment of freedom from foreign domina- 
tion. All other issues were shelved aside. India got her 
freedom after a good deal of struggle in which her parties 
played the most vital part. Other countries were blessed 
with freedom long ago. Parties in England, U.S.A. and 
France were concerned from their beginning with the 
running of their respective Governments. There is a 
solitary exception in the case of Eire which won freedom 
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after a struggle, closely resembling our own. There is a 
singular similarity in this respect between our parties and 
those of Ireland. The Irish Nationalist Party wanted 
home rule for Ireland, that is, a sort of subordinate Irish 
Parliament to deal with local affairs. It was to come 
through an Act of Parliament, in which it had a few seats 
and whose other members it tried to influence through 
speeches and other parliamentary means. The Moderate 
leaders of the Congress had similar ideas, though they had 
no representatives in Parliament. When the third Home 
Rule Bill was being enacted in the House of Commons, 
leaders of Ulster, backed by the Conservatives in England, 
dissociated themselves from the Irish freedom movement 
and preferred the suzerainty of the British Parliament. 
The Ulster reactionaries were rewarded with high posts by 
the Home Government. They were ali Protestants, 
whereas the Irish leaders were Roman Catholics. The 
Muslim League leaders in India played a similar role. The 
Sinn Feiners of Ireland relied on themselves for freedom 
and adopted revolutionary methods and preached non-co- 
operation with the British Government. The Congress 
under the Mahatma pledged itself to a similar policy with 
greater emphasis on non-violence. In 1916 an Irishman 
named. Sir Roger Casement was caught by the British in 
an attempt to bring arms to Ireland from Germany. In 
India about the same time Jatin Mukherjee of the 
Yugantar group of Congress revolutionaries was wounded 
at Balasore where he had gone to receive arms from a 
German ship. Prisoners belonging to the Sinn Fein Party 
used hunger-strike as a weapon in jails. Terence MacSwiney 
died in jail after fasting for seventy-five days. In India 
Jatin Das died after 62 days of fasting in jail. 

In the next place religion plays a predominant part 
in Indian politics. The Muslim League and, the Hindu 
Mahasabha are far from merely religious bodies. Their 
memberships have been confined to holders of particular 
faiths, but their main function has been to dabble in 
politics, which ought to be no respector of faiths. This 
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development has no doubt been due to the British policy 
of divide and rule. It was the British who encouraged 
separatism by recognising religious groups. But origin is 
one thing and continuance is another. Religious parties in 
India thrived on the superstition and illiteracy of the people. 
Even in the Congress, which never officially accepted any 
religious faith, the spiritual element was preponderant 
during the Gandhian era. The Mahatma still combines 
prayer meetings with political platforms. In other countries 
religion has long been recognised: as a personal affair which 
has little to do. with politics. 


Thirdly, there was a sharp cleavage, though recent, 
among Indian parties on fundamental issues, which ulti- 
mately led to Partition. ° The Muslim League believed that 
there were two nations in India and claimed for each a 
separate ‘Statehood’. It repudiated altogether any federal 
scheme for all-India and considered democracy of the 
Western type, meaning rule of the majority, as inapplicable 
to Indian conditions. The Congress for more than sixty 
years preached the fundamental unity of India, and 
demanded an independent, democratic Government for the 
whole of this sub-continent. Its creed was that there were 
many communities in India but one and only one nation, 
comprising the Indians and entitled to ‘ Statehood.’ Agree- 
ment on fundamentals, such as the form of government, 
extent of territory or mode of acquiring power, is the 
essence of the party system in other democracies. In 
America a difference in fundamentals was nipped in the 
bud by means of a civil war. But it has to be borne in 
mind that the Southern states wanted to secede long after 
‘America had become independent. In India the difference 
was fostered by a third party which held all power in its 
hands. It came to a head long before the transfer of that 
power and had proceeded to such a length that there could 
be no coming back. An entire limb had been affected which 
threatened the very life of the organism unless it was 
amputated in time. 
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Now that Independence has been achieved, parties in 
India will have to change their ideals and methods. 


‘New occasions teach new duties; 
Time makes ancient good uncouth; 
They must upward still and onward, 
Who would keep abreast of Truth.’ 


In a sense, India is just entering the political field as 
understood in Western countries. Ideally, the balance of 
advantages may lie in favour of a two-party system, but 
from recent tendencies it appears that free India will have 
not two but more parties. It is evident that economic 
principles will be the guiding factor. Conditions favour a 
general move towards the Left. In the new set-up no 
party will be hundred per cent. conservative or capitalistic. 
Even the Tata planners have advocated a mixture of capi- 
talism and socialism, or modificd capitalism as they say. But 
there will be different degrees of socialism and different 
methods will be preached for their realisation. The Congress 
will undergo transformation and in all probability occupy a 
Left central position on the whole. The Rightists may break 
away from it forming a new party on the basis of modified 
capitalism, The Socialist Party may amalgamate itself with 
the reconstituted Congress Party. The Communist Party 
may consolidate itself on the basis of the Soviet method 
and drawing inspiration from Karl Marx, may plead for 
socialism at once through a revolution. The majority of 
Muslims may continue for some time to have a separate 
organisation but religion is sure to fade away from politics 
ultimately. 


